STATE OF NORTH DAKOTA

ATTORNEY GENERAL'S OPI NI ON 92-18

Dat e i ssued: Novenmber 23, 1992

Request ed by: Denni s Edward Johnson, MKenzi e County
State's Attorney

- QUESTI ON PRESENTED -

Whet her a court nust inpose the 90-day inprisonnent penalty of
N.D.C.C. ' 39-08-01.2 upon persons convicted either of N.D.C.
' 39-08-01 as a first or second offender or of NDC

' 39-08-03.

C.
C.

- ATTORNEY GENERAL'S OPI NI ON -

It is nmy opinion that a court nust inpose the 90-day
i mprisonment penalty of NDCC '39-08-01.2 wupon persons
convicted either of ND.C.C. ' 39-08-01 as a first or second
offense or of N.D.C.C. " 39-08-03.

- ANALYSI S -

N.D.C.C. ' 39-08-01.2 provides:

39-08-01. 2. Speci al punishnment for causing
injury or death while operating a vehicle while
under the influence of alcohol.

1. The penalty provided in this section
appl i es when:
a. A person is convicted of an offense

under chapt er 12.1-16 and t he
conviction is based in part on the
evi dence of the person's operation of
a motor vehicle while under t he
i nfluence of al cohol or drugs;
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b. A person is convicted
section 39-08-03 based

of
in part on the

vi ol ati ng

evi dence of the person's operation of

a notor vehicl e

whi | e

under t he

i nfluence of alcohol or drugs and the
serious bodi |y
injury, as defined in section 12.1-01-
04, to another person; or

vi ol ati on caused

cC. A person is convicted
and

section 39-08-01

caused serious  bodily

defined in section

anot her person.

2. If the defendant was

at | east
the offense

years of age at the time of
t he sentence under
that chapter nust be at | east
def endant was at

under chapter 12.1-16,

i mpri sonment . If the

| east eighteen years of

age at

of
t he
I njury, as
12.1-01-04, to

vi ol ati ng
vi ol ation

ei ght een

one vyear's

the tinme of

the violation of section 39-08-01 or 39-08-

03, the sentence under

be at | east ninety days'

sentence under chapter

39-08-01 or 39-08-03 may not
unless the court finds

injustice would result

t he sentence. The sentence nust
in its entirety, wthout

or pardon.

3. |f the defendant was

the punishnment may be
subsection 2 or chapter

ei t her

| ess
years of age at the tine of

section nust

i mprisonment. The
12.1-16 or section

be suspended
t hat

mani f est

from inposition of

benefit

be served
of parole

t han ei ght een
the offense,

in accordance with

27-20.

N.D.C.C. ' 39-08-01, which prohibits the operation of a notor
i ntoxicating |iquor or
drugs, classifies the offense as a class B m sdenmeanor for the

vehicle while under the influence of

first or second conviction of that
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peri od. N.D.C.C. ' 39-08-01(2). Unless a nmotor vehicle
operator has been charged and convicted of aggravated reckl ess
driving, classified as a class A m sdeneanor, the offense of
reckless driving in N.D.CC '39-08-03 is classified as a
class B m sdeneanor. Class B m sdeneanors are puni shable by a
penalty of up to 30 days inprisonnment, a fine of $500, or
both. N.D.C.C ' 12.1-32-01(6).

In cases in which a person has violated N.D.C.C. ' 39-08-01 and
the wviolation caused serious bodily injury, or when a
violation of ND. CC '"39-08-03 is based in part on the
evidence of the person's operation of a motor vehicle while
under the influence of alcohol or drugs and the violation
caused serious bodily injury, N.D.C.C. '39-08-01.2 requires
that the court sentence the offender to at |east 90 days
I npri sonment . A limted exception exists for defendants who
were under eighteen years of age at the tinme the offense
occurred. This term of inprisonment exceeds the maxi mum term

of inprisonnent for a class B m sdeneanor. Thus there woul d
appear to be a conflict betwen ND C.C " 12.1-32-01 and
39-08-01. 2.

In construing penal statutes, it is well settled that any

anmbiguities should be resolved in favor of the defendant.
State v. Sheldon, 312 N.W2d 367, 369 (N.D. 1981). This rule
of leniency, however, does not apply where the |egislative
intent is clear. See State v. Ranmbousek, 479 N. W2d 832, 835
(N.D. 1992). Odinarily, legislative intent is presuned clear
from the face of the statute. MIbank Mit. 1Ins. Co. V.
Dai ryland Ins. Co., 373 N.W2d 888, 891 (N.D. 1985); N.D.C. C.
' 1-02- 05.

In this case, the clear language of ND C C ' 39-08-01.2
applies to a violation of N.D.C.C. " 39-08-01 and 39-08-03,
without reference to the classification of the offense.
Merely because the North Dakota |egislature has set forth a
classification of an offense for punishnment purposes does not
prohibit the Ilegislature from declaring or allowing the
inposition of a specific punishment for violation of an
of fense defined by North Dakota | aw. As a valid exercise of
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its police power, the North Dakota |egislature may define what
acts will constitute crimnal offenses and set maxi mum and
m ni mum sent enci ng gui delines for violation of those offenses.
A trial court has both the power and duty to inpose a
particul ar sentence within the limts of the nmaxinmum and
m ni num penalty prescribed by statute for the particular
of f ense. State v. Brandon, 413 N.W2d 340 (N.D. 1987). The
general rule of statutory construction, codified in N.D. C C

'1-02-07, is that a particular provision controls over a
general .

An exam nation of the legislative history of NDC C
' 39-08-01.2 discloses a clear legislative intent that the
enhanced punishnent inposed by that section would be an
enhanced penalty in those cases in which serious bodily injury
is caused by an operator of a notor vehicle while in violation
of N.D.C.C. " 39-08-01 or 39-08-03.

N.D.C.C. '39-08-01.2 was introduced in the 1983 Legislative
Session as Senate Bill No. 2373. This section was one of many
revisions to the driving while wunder the influence |I|aw
presented by the Governor's Task Force on Drinking and
Dri ving. In a summary of the provisions of Senate Bill No
2373 presented to the House Judiciary Conmttee on March 2,
1983, an explanation was given of that portion of Senate Bil
No. 2373, later codified as N.D.C.C. ' 39-01-01. 2. Ref erence
is made in the summary of Senate Bill No. 2373 that the 90
days in jail was to be a nmandatory mninum penalty. I n
addition, the summary al so provided that the special penalties
for causing injury or death are to be in addition to any
penalties inposed for a "DW offense.”

Under the pre-1987 wversion of ND CC '39-08-01.2, the
enhanced penalty provisions were only applicable whenever a
def endant was convicted of driving wunder the influence

(N.D.C.C. '39-08-01) and convicted of manslaughter (N.D.C. C
''12.1-16-02), negligent homcide (N.D.C.C. ' 12.1-16-03), or

reckless driving involving serious bodily injury, if both
convictions arose from the sanme occurrence. During the 1987
Legi sl ative Session, Senate Bill 2468 was passed anending
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N.D.C.C. ' 39-08-01.2. Deputy Attorney Ceneral Bruce Quick, in
his witten testinmony before the Senate Judiciary Committee on
Senate Bill No. 2468, summarized the pertinent anendnents as
fol | ows:

"Revise the provisions nmandating mninmm jail
sentences for a DU offender causing injury or
deat h. Vhile the m ninum sentences would remain 90
days and one year respectively, the offender would
no | onger need to be charged and convicted for both

DUl and mansl aught er negl i gent hom ci de, or
aggravat ed reckl ess driving. | nst ead of
consolidating several offenses into one trial

rai sing concerns over "double jeopardy,"” the anmended
provisions would apply the special penalties in a
conviction of a single offense if the evidence shows
that the resulting death or injury 1is partly
attributable to the driver bei ng under t he
i nfluence. "

By including N.D.C.C. ' 39-08-01, wthout reference to any
classification, as one of the "single offenses”" to which the
enhanced mandatory mnimum sentences would apply, t he
| egislature clearly contenplated a mandatory sentence which
woul d ot herwi se exceed the statutory maxi mum See generally
State v. Clark, 367 N.W2d 168, 170 (N.D. 1985) (legislature
is presuned to know the | aw when it enacts | egislation).

If the statutory conditions of N.D.C.C. ' 39-08-01.2 have been
met, the legislature has established a mandatory sentence to
be inposed upon persons convicted of violating N.D.C.C. "
39-08-01 or 39-08-03 when the violations caused serious bodily
injury to another person. Al t hough persons convicted of a
first or second ND C.C '39-08-01 offense may still be
considered to have been convicted of a class B m sdeneanor

those persons will be subject to the 90-day mandatory m ni num

inprisonment if the NDCC '39-08-01 violation caused
serious bodily injury to another person. In these situations,
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the sentence required by N.D.C.C. ' 39-08-01.2 would be both a
mandat ory m ni mum sentence as well as a statutory maxi num

Al though the 90-day inprisonnment provision nay also be
applicable to a class B m sdeneanor of reckless driving
commtted in violation of N.D.C.C. '39-08-03, it is likely
that the enhanced penalty of N.D.C.C. ' 39-08-01.2 will have

little actual interrelation between that section and the
general «classification of reckless driving as a class B
m sdenmeanor . N.D.C.C. ' 39-08-03 also includes the offense of

aggravated reckless driving in cases in which a person who, by
reason of reckless driving as defined in that statute, causes
or inflicts injury upon the person of another. Aggr avat ed
reckless driving is classified as a class A m sdeneanor with a
maxi mum puni shnment of one year inprisonment, a $1,000 fine, or
both inprisonnment and fine. If it can be established that a
person operated a nmotor vehicle recklessly in violation of
N.D.C.C. ' 39-08-03 and caused serious bodily injury thereby
i nvoking the enhanced penalty of N D C. C ' 39-08-01.2, the

prosecutor would |ikely charge the offense of aggravated
reckless driving, a class A m sdenmeanor, rather than reckless
driving, a class B m sdenmeanor. If a person is convicted of

aggravated reckless driving under N.D.C.C. ' 39-08-03, the 90-
day mandatory mninmum jail sentence would be well within the
general penalty classification of a class A m sdeneanor.

Therefore, it woul d  appear t hat the enhanced 90-day
i mpri sonment mandatory mnimm penalty inmposed by N.D C C
' 39-08-01.2 would, in the npbst practical sense, have the

effect of increasing the penalty of a classified offense in
those cases where the offender is a first or second viol ator

of NND.C.C. ' 39-08-01 and such viol ation caused serious bodily

injury to another person. As | have concl uded, the
| egislature has the authority to define an offense and the
penalties for that offense. The courts have the power and

duty to inmpose a sentence in accordance with the penalties
mandat ed by the | egislative assenbly.

- EFFECT -

87



ATTORNEY GENERAL'S OPI NI ON 92-18
Novenmber 23, 1992

Page
This opinion is issued pursuant to N.D.C.C ' 54-12-01. |t
governs the actions of public officials until such tinme as the

guestion presented is decided by the courts.

Ni chol as J. Spaeth
Attorney Genera

Assi st ed by: Robert P. Bennett
Assi stant Attorney Ceneral

krb
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