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- QUESTI ON PRESENTED -

Whet her a candidate for an elective office may decline a
nom nation | ess than sixty days prior to the el ection.

- ATTORNEY GENERAL'S OPI NI ON -

It is my opinion that a candidate for elective office nmay not
decline the nomnation less than sixty days prior to the
el ecti on.

- ANALYSI S -

The question presented arises in the context of a certificate
of nom nation being tendered to the Secretary of State in an
attenmpt to fill a vacancy caused by the wthdrawal of a
nom nee for the North Dakota House of Representatives. The
certificate nomnating a new candidate for the position was

tendered pursuant to NND.C.C. " 16.1-12-08 and 16. 1-11-18.
N.D.C.C. ' 16.1-12-08 provides in pertinent part:

If a vacancy occurs before election day and after
the printing of the ballots, and any person is
nom nated according to the provisions of this title
to fill the vacancy, the officer whose duty it is to
have the ballots printed and distributed shall have
printed on a requisite nunber of stickers the name
of the substitute candi date and no ot her nane.

The provisions of title 16.1 for filling a vacancy in a party
office are contained in ND.C.C. ' 16.1-11-18. Subsection 4
provi des that the proper state or district executive commttee
may fill any vacancy by filing a certificate of nom nation
with the secretary of state when the vacancy occurs "in a

75



ATTORNEY GENERAL'S OPI NI ON 92-16
Oct ober 12, 1992
Page

slate of candidates after the candi dates have been noni nated
at the primry election.” The certificate filed by the
chairman and secretary of the commttee nust set forth "the
cause of the vacancy, the nane of the person for whom the new
nonm nee is to be substituted, the fact that the conmm ttee was

authorized to fill vacancies, and any further informtion as
may be required to be given in an original certificate of
nom nation." N.D.C.C. ' 16.1-11-18 further provides "[w]ith
t he exception of vacancies filled pursuant to section 16.1-12-
08, . . . vacancies to be filled according to the provisions
of subsection 4 may be filled not later than fifty-five days

prior to the election.” (Enphasis added.)

The primary question therefore is whether a vacancy is created

under N.D.C.C. ' 16.1-12-08 when a nomnee for a party office
attenpts to decline the nomnation or withdraw his nane from

the ballot after the ballots are printed. If a vacancy
exists, the party executive commttee would then be entitled
to fill the vacancy by filing a certificate of nom nation with
the Secretary of State. N.D.C.C. ' 16.1-11-18. I n that

situation the officer who's duty it is to have the ballots
printed and distributed would be required to have the nane of
the substitute candidate printed on "a requisite nunmber of
stickers" and distribute the stickers to the judges of
election. ND.CC '16.1-12-08.

The procedure required to create a vacancy when a nom nee
decides to decline a nomnation is set forth in ND C C
'16.1-12-07.

Any person intending to decline a nom nation shal

do so by filing witten notice of that intention
with t he of ficer with whom the certificate
nom nating himis filed. If the witten notice is

filed with the appropriate officer at |east sixty
days, and before four p.m on the sixtieth day
before the election, the nomnation is void. Lf
witten notice is nailed, it nust be in the physical
possession of the appropriate officer before four
p.m on the sixtieth day before the el ection.

N.D.C.C. ' 16.1-12-07 (enphasis added.)
A simlar situation was before the North Dakota Suprene Court
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in State ex rel. Burtness v. Hall, 163 N.W 1055 (N.D. 1917).

In that case, a wit of mandanus was sought directing the
Secretary of State to insert the name of Burtness in the
Republican colum on the ballot to fill a vacancy in a specia
election and to restrain the Secretary of State from placing
on the ballot the names of three other individuals. All three
of the other individuals had notified the Secretary of State
of the withdrawal of their names as candidates for the office
and requested that their nanes not be certified or printed on
the election ballot. This notification and request, however
occurred only nineteen days prior to the day of the election
while the applicable statute provided that any person
declining a nonmnation nmust give witten notice to the
Secretary of State twenty-five days before the el ection. The
court held that the duty of the Secretary of State "to receive
certificates of nomnation and to abide by requests of
nom nees as to the appearance or nonappearance of the nanes
upon the ballots”" was a mnisterial duty equally applicable to
special and general elections. The court further held "the
provisions as to the tinme for doing the various acts required
are a proper exercise of legislative control, binding upon
this court, as well as upon the secretary of state.” 163 N. W
at 1059-1060. More recently, the court stated "[i]t is
universally held that statutes setting the time for filing a
certificate of nom nation are nmandatory and not directory."
State ex _rel. Kusler v. Sinner, No. 920270, slip op. at 7
(N. D. Septenber 16, 1992).

VWhen presented with a tendered witten withdrawal by a nom nee
and a properly-mde-out certificate of endorsenment for a
repl acenment nom nee, the South Dakota Supreme Court held the
elections officer was wthout authority to act upon the
wi t hdrawal because it was tendered after the |last date all owed
by the statute. Burtch v. Medin, 210 N.W 187 (S.D. 1926).

Sout h Dakota had a statute simlar to ours which specified how

a candidate could wthdraw from the ballot. The statute
stated the witten withdrawal nust be filed at |east seventy
days prior to the election. A separate statute provided "'if
for any reason, after a nomnation of a party candidate to a
public office . . . has been made, a vacancy shall occur in
time to certify a new nonminee to be printed upon the officia
ballot," such vacancy shall be filled by the party central
commttee." 210 N.W at 188. Construing the statutes

together, the court held that in order to create a vacancy by
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withdrawal, the withdrawal nmust be filed at |east seventy days
prior to the election. Therefore, the election official was
wi t hout authority to receive and file the tendered certificate
of nom nation for the substitute nom nee.

In my opinion, the North Dakota Supreme Court would interpret

N.D.C.C. ' 16.1-12-07 as containing mandatory tine limts after
whi ch a nom nee may not decline the nom nation. Consequently,
in nmy opinion, any attenpt by a candidate to decline the
nom nation |ess than sixty days prior to the election is
i neffective and no vacancy exists under N.D.C.C. ' 16.1-12-08.

- EFFECT -

This opinion is issued pursuant to N.D.C.C. ' 54-12-01. |t
governs the actions of public officials until such time as the
guestion presented is decided by the courts.

Ni chol as J. Spaeth
Attorney Genera
Assi sted by: Beth Angus Baunst ark
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