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- - QUESTI ONS PRESENTED- -
l.

Whet her a county nmay use its insurance reserve fund to purchase
l[iability insurance for the operation of a county fair association.

Whet her a county may purchase property insurance fromthe Fire
and Tornado Fund for county fairground buil dings which are not owned
by the county.

-- ATTORNEY GENERAL'S OPI NI ONS- -
l.

It is my opinion that a county may use its insurance reserve
fund to purchase liability insurance only for the operation of a
county fair association which has been established and is maintained
and supervi sed by the county.

It is ny further opinion that a county may not purchase property
insurance from the Fire & Tornado Fund for county fairground
bui | di ngs which are not owned by the county.

--ANALYSI S- -
l.

Counties are authorized by NND.CC 8§ 32-12.1-08(1) to
"establish and maintain an insurance reserve for insurance purposes."”
Counties may purchase insurance or self insure for clainms brought
against them for injuries caused by them or their enployees acting
within the scope of their enploynent or office. N.D.C.C. § 32-12.1-
02(1); 1985 N.D. Op. Atty'y Gen. 96. Therefore, it is necessary to
determ ne the relationship between a county fair association and the
county itself to decide whether the county has any liability which it
may insure against for operation of the fair.



N.D.C.C. 88 4-02-26 through 4-02-37 provide two different
met hods for the organization, operation, and financing of county
fairs. First, N.D.C.C. 8§ 4-02-26 provides that a county fair
association my apply to the board of county conm ssioners "for a
grant to aid in the erection of suitable buildings and other
i mprovenents” and the board of county comm ssioners may |levy for the
first year's grant of aid a tax not exceeding 1/2 mll. N.D.C.C. 8
4-02-27.1 provides for an additional annual |evy upon approval by the
el ectors of the county.

Second, ND.C.C. 8 4-02-31 provides the board of county
comm ssi oners, upon approval of the electors of the county, to
purchase real property and construct such buil dings and inprovenents
on the land as it deens necessary for the operation and nanagenent of
a fair. N.D.C.C. 8 4-02-33 gives the board of county comm ssioners
"full control and supervision over the county fair" and requires the
board to "make rules, regulations, and by-laws for the operation and
managenent thereof."” Finally, ND.C C 8§ 4-02-37 provides for the
operation of multi-county fairs under the same general guidelines
just described for other county fairs.

County fairs may be established and operated directly by a
county commi ssion or independent of the county. Two North Dakota
Suprenme Court cases illustrate how the liability of a fair
associ ation will depend upon its relationship to the county.

In the two conpanion cases of Hadler v. Northwest Agricultural,
Live Stock, and Fair Association, 224 N.W 193 (N.D.1929) (Hadler
No. 1), and Hadler v. Northwest Agricultural, Live Stock, and Fair
Associ ati on, 239 NW 736 (N.D.1931) (Hadler No. 2), the North
Dakota Suprene Court addressed the liability of county fair
associ ations for damages in tort. Both Hadler No. 1 and Hadler No. 2
dealt with the liability of the Northwest Agricultural, Live Stock
and Fair Association's (Ward County Fair Association's) liability for
damages sustained by a plaintiff who was injured through the alleged
negligence and carelessness of the Association's officers in
supervi sing and conducting an autonobile race on the fairgrounds.
The issue in Hadler No. 1 was whether the defendant, Fair
Associ ation, was a public departnment of the state of North Dakota
organi zed for the purpose of carrying on governnental enterprises,
and engaged in governnental functions and therefore protected by
governmental inmrunity. The court in its opinion noted that there
were two statutory methods for organizing county fairs. The first
met hod for the organization of a fair provides for a private entity
to apply to the county comm ssioners under Section 1867 of the
Conpi | ed Laws of 1913 (since recodified as N D.C.C. § 4-02-26). The
second method for organizing a county fair was for the county
conmmi ssioners to establish the fair, purchase |and, and operate and
manage the fair when authorized by the voters of the county pursuant
to Sections 1874(a)(1l) to 1874(a)(4) of the Supplenment to Chapter 102



of the Laws of 1919 (since renunbered N D.C.C. 88 4-02-31 through 4-
02-34). The court assunmed in its opinion that the Ward County Fair
Association was not the County of Ward engaged in maintaining the
fair, but rather an association organized under the provisions of
Section 1867 of the Conmpiled Laws of 1913. Thus, an inportant
distinction is drawn between how a county fair is organized and
operated insofar as the public or private nature of the entity is
concer ned.

The court noted that "[a] fair association is not necessarily a
public corporation, even though its object be of a public character

[cite omtted]; or that it is not incorporated for pecuniary
profits [cite omtted]; or that it may receive appropriations from
the state for certain specific purposes [cite omtted]."” The court

said the test to determ ne whether a fair association is public or
not "is whether a public trust is inposed upon the property so that
the general public has a definite and fixed use of the property, a
use independent of the wll of the private person or corporation in
whom the title is vested; a public use which cannot be defeated by
the private owner, but which is guarded and controlled by the |aw"
Therefore, the court noted that an "ordinary fair association nmay be
liable for tort goes w thout question.” Hadl er No. 1 at 195-196.

The court recogni zed case |aw from ot her states suggesting that
where a defendant fair corporation organi zed and managed county fairs
i ndependent of the board of county conmm ssioners but were eligible to
receive county funds, the fairs could be sued and held liable for the
damages. Again, the court enphasized the difference between the
county fair association, which under Section 1867 could be organi zed
i ndependent of the board of county comm ssioners wth executive
officers and directors who were citizens of the county, as conpared
to fairs actually organized by the board of county comm ssioners upon
the vote of the people where the board has "full control and
supervi sion over such county fair." The court al so found inportant
the fact that a fair association could be organized as an arm of the
government but noted that in these cases "not only was the property
owned by the state, but those in control were nade a departnment of
the governnment...." Hadler No. 1 at 197.

The court concluded that the action in Hadler No. 1 was not an
action brought against the county or the state and danages could
therefore be awarded against the fair association. The matter was
thereafter remanded for trial

In Hadl er No. 2, the Suprenme Court, after a district court tria
on the nerits, determned that the Ward County Fair was established
pursuant to Chapter 102 of the 1919 Session Laws by the board of
county commi ssioners after a vote of the electors. The Fair Board's
by-l aws provided that the managenent and control of the association
was vested in a board of directors conprised of the county
comm ssioners and six additional directors selected by the board of



county conmm ssioners. All expenditures by the Fair Association Board
were nmade only after being approved by the Ward County Commi ssioners
in the sane manner that other bills against Ward County were approved
and al | owed. The court then discussed general I|egal principles
applicable to counties acting as political subdivisions and the
imunity of political subdivisions for the m sfeasance or nonfeasance
of the officers through whom they nust act. The court noted that
this immnity is granted "because they are perform ng governnental
functions and the governnent is not liable to the individual unless
made so by statutory or constitutional enactnent.” Hadl er No. 2 at
739. The court then concluded that the Ward County fair was in fact
conducted by the county as an agency of the state and therefore
enjoyed immunity fromsuit.

The discussion above is inmportant in determ ning any county's
liability for the operation of a county fair. Based on the precedent
di scussed above, it would appear that a county fair association could
be established under N.D.C.C. 8§ 4-02-26 and operate independent from
the board of county conmmi ssioners. Such an association therefore may
not qualify as an agency of the county which is a politica
subdi vision of the state. The county can have no liability for the
operation of a fair it does not supervise. On the other hand, a
county fair which is operated under the supervision of county
comm ssioners pursuant to N.D.C.C. 8§ 4-02-33 would qualify as an
agency of the county in which they are located. N D C C ch. 32-12.1
inmposes |limted liability on the county for its activities in this
regard.

N.D.C.C. § 32-12-1.-05 permts political subdivisions to provide

i nsurance coverage for liability it is charged with for personal
injury, death, or property damage, through a claim against the
political subdivision or an enployee of it. N.D.C.C. § 32-12.1-08

permts political subdivisions to |levy annual taxes in "such anounts
as are determned by the governing board to be necessary for the
pur poses and uses of the insurance reserve fund."

Based upon the above discussed statutes and case law, it is ny
opi nion that the county conm ssioners of a county responsible for the
supervision and control of a county fair which the county itself
established pursuant to law may insure against its liability for
damages in tort fromnonies in the county's insurance reserve fund.

NND.CC §8 26.1-22-05 and 26.1-22-10 require that al
bui I dings belonging to or owned by political subdivisions nust be
insured through the Fire & Tornado Fund unless insured through an
i nsurance conpany on the basis of conpetitive seal ed bids.



Therefore, only those buildings which are actually owned by the
county and used for county fair purposes may be insured through the
State Fire & Tornado Fund.

- - EFFECT- -
This opinion is issued pursuant to ND CC § 54-12-01. It
governs the actions of public officials until such time as the

question presented is decided by the courts.
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