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- - QUESTI ONS PRESENTED- -
l.

Whet her a board of county conm ssioners may |evy an annual tax
under N.D.C.C. 88 57-15-06.6 and 57-15-06.7(19.1) for the purpose
of housing prisoners in neighboring county correction centers.

.

Whet her a contract for jail services pursuant to ND.C C 8§ 12-
44.1-02(2) qualifies as a "lease" for which a special mll |evy may
be assessed pursuant to N D.C.C. 8§ 57-15-59.

[,

Whet her the board of county comm ssioners is the "governing
body" which nmay, upon two-thirds vote, enter into "leases" for
correction centers under N.D.C.C. § 57-15-59

-- ATTORNEY GENERAL'S OPI NI ON- -
l.

It is ny opinion that a board of county comm ssioners may |evy
an annual tax under N.D.C.C. 88 57-15-06.6 and 57-15-06.7(19.1) for
the purpose of housing prisoners in neighboring county correction
centers.

.

It is nmy further opinion that a contract for jail services
pursuant to ND CC 8§ 12-44.1-02(2) does not qualify as a "l ease"
for which a special mll levy may be assessed pursuant to ND.C.C 8§
57-15-59.



It is nmy further opinion that the board of county comm ssioners
is the "governing body" which may, upon two-thirds vote, enter into
"l eases" for correction centers under N D.C C. § 57-15-59.

- - ANALYSES- -
l.

N.D.C.C. 88 57-15-06.6 and 57-15-06.7(19.1) authorize a board
of county comm ssioners to levy a tax not exceeding five mlls for
the purpose of constructing, equipping, operating, and naintaining
regional or county correction centers. N.D.C.C. 8§ 57-15-06.6
provi des:

57-15-06. 6. LEVY AUTHORI ZED FOR REG ONAL OR COUNTY CORRECTI ON
CENTERS. The board of county comm ssioners of each county may |evy
an annual tax not exceeding the limtation in subsection 19.1 of
section 57-15-06.7 for the purpose of constructing, equipping,
operating, and maintaining regional or county correction centers.

N.D.C.C. 8§ 57-15-06.7(19.1) provides:

A county levying a tax for regional or county corrections
centers according to section 57-15-06.6 may |levy a tax not exceeding
five mlls.

N.D.CC 8§ 12-44.1-02 requires a city or county to provide a
jail or jail services at its own expense. That section provides:

12-44. 1-02. ESTABLI SH NG JAILS--JAILS CONTRACTS- - REG ONAL
CORRECTI ONS CENTERS. For the confinement of lawfully commtted
persons, the governing body of a county or city shall do or shall
participate in the doing of, one of the foll ow ng:

1. Establishing and maintaining a jail at county or city
expense.

2. Contracting for jail services and use of jail facilities with
another county or «city mintaining a jail, wth a regional
corrections center, or with the state or federal governnent.

3. Establishing and maintaining, pursuant to chapter 54-40 and
this chapter, a regional corrections center in conjunction with other
counties and cities.

A county or city may additionally contract with a county or city
of another state for the confinenent of lawfully comitted county or
city inmates from that state in a North Dakota jail or juvenile
detention center, or for the confinenent of lawfully commtted North
Dakota inmates in a county or city facility of such other state. A



city or county may contract for juvenile detention services with a
privately operated juvenile detention center. Contracts with private
agencies providing juvenile detention services may be entered into
for up to seven years.

When providing a jail or jail services, a county nmay have
avai l able three sources of tax revenue. The first of these is from
the county general fund which would be subject to the 23 mll
limtation inposed by NDCC § 11-11-16. Secondly, a county may
levy up to five mlls pursuant to N D.C.C. 88 57-15-06.6 and 57-15-
06.7(19.1). Finally, up to ten mlls may be levied to finance a
| ease for correction facilities under the provisions of NDCC 8§
57-15-59.

N.D.CC 88 57-15-06.6 and 57-15-06.7(19.1) were adopted in
the 1981 Legislative Assenbly as House Bill No. 1328. At the tine of

the passage of that bill, it was a conmon practice for counties with
normally small inmate population to contract wth neighboring
counties for jail services. This contracting provided a benefit to
both counti es. The county with the small inmate popul ati on reduced

its expenditures which would otherw se be inposed for the maintenance
of a corrections center and staff to operate the center. The county
which received the inmates under the contract benefited in that
noneys fromthe contract hel ped, on a cost-sharing basis, operate and
mai ntain the facility.

The legislative history to House Bill No. 1328 discloses that
many counties, especially in the western portion of the state, were
met with a substantial increase in incarceration costs due to both
the oil and coal devel opnment inpact and the adoption of N D.C. C ch.
12-44.1 which, along with rules and regulations issued by this
of fice, increased correctional facility standards. Because of these
i npacts, House Bill No. 1328 was adopted to provide an additiona
source of funding, over and above the 23 mll |imt inposed by
N.D.C.C. 8 11-11-16, to assist the counties in the state to neet the
correctional needs of those counties due to the increased popul ation
during the oil and coal devel opnent and the standards inposed by | aw.

Al though coments were nmade during legislative hearings
concerning use of the funds for construction of new facilities,
testinony was also received pertaining to the increased cost inposed
upon counties in contracting with other counties for providing jai
servi ces. In addition, an inportant factor considered in the
hearings concerned cost sharing of incarcerated prisoners and
i mpl enentation of cost effective nmethods to control the costs of
correction facilities.

Adopted as section 3 of House Bill No. 1328, the 1981
Legislature set forth the purpose of that act. That section
provi des:



SECTI ON 3. PURPCSE. It is the purpose of This Act to pronote
devel opnent of regional or county corrections systens that:

1. Are flexible and adaptable to neet future and changing
needs.

2. Pr ot ect society while providing safe, humane, and
constitutional corrections facilities at the county and | ocal |evel.

3. Are cost-effective in their inplenentation and effective in
controlling the growing costs of corrections facilities.

4. Provide offenders opportunities for becom ng productive
menbers of society through comrunity-oriented corrections services
and prograns.

5. Provide the court system wth increased sentencing
alternatives and provide |legal equality in sentencing offenders.

6. Respond to the inmediate and |ong-term correctional facility
and operational needs at the county and | ocal |evel.

7. Alleviate the correctional burden at the state | evel.

8. Enable the crimmnal justice system and the |egislative
assenbly to assess the effectiveness and benefits of regional and
county corrections centers.

Based upon the specifically-stated purposes of the Act and the
| egislative history, it is ny opinion that funds derived from the
levy of up to five mlls pursuant to N.D.C. C. 8§ 57-15-06.6 and 57-
15-06.7(19.1) may be utilized by a county to contract for jail
services even though that county is not operating its own jail or
other correction facility.

There is no question that if a county constructed, maintained
or operated its own correction facility, the board of county
comm ssioners of that county could levy up to five mlls for paynent
of such costs. In addition, if the county and a city or another
county entered into a joint powers agreenment pursuant to ND CC §
54-40-08 for the purpose of establishing a regional correctiona
center, these funds could also be utilized by that county.

In light of the specific purposes set forth in section 3 of
House Bill No. 1328, it would not appear to be within the |egislative

intent to say that m |l levies inposed pursuant to N D.C C 88 57-
15-06.6 and 57-15-06.7(19.1) could not be used to contract for jail
services in lieu of the county operating its own correctiona

facility. The contracting for jail services wll pronote the



devel opnent of both regional and county correctional systens by
providing flexibility to a county to neet correctional facility needs

in a cost-effective manner. In addition, contracting for jai
services will provide the court system within that county wth
increased sentencing alternatives, provide | egal equality in

sentencing offenders, provide offenders wth opportunities for
becom ng productive nenbers of society through comunity oriented
correction services and progranms, and provide a facility which neets
statutory and constitutional standards. Contracting for jail
services permts the establishment and nmaintenance of a better
facility on a much nore cost effective basis for all participating
counti es.

A county could, of course, participate in a joint powers
agreenent pursuant to N.D.CC. ch. 54-40 and establish a regional
corrections center with a city or another county. A mll levy could
then be assessed to construct, equip, operate, and mintain that
regional corrections center. The participating county would then be

permitted to utilize the services of that corrections center. The
main distinction between the regional corrections center and a
contracting for jail services is that wunder the joint powers
agreenent participating counties or cities will have maintai ned sone
control over the operation of that center. Should only a contract be
i nvolved, the county which does not nmintain the center wll be

entitled to the jail services in the same manner as if it had
participated in the joint powers agreenent but that county would not

have retained control over the operations of that center. To say
that the mll levy authorized by ND. C.C 88 57-15-06.6 and 57-15-
06.7(19.1) could be used to obtain jail services in a regiona

corrections center pursuant to a joint powers agreenent but could not
be wused to obtain those services wthout participating in the
regional corrections center agreenment is both unreasonable and a
frustration of the clear intent of the Legislature in the enactnent
of House Bill No. 1328.

.
N.D.C.C. 8 57-15-59 provides:

57-15-59. COUNTIES AND CITIES AUTHORI TY TO ENTER LEASES FOR
CORRECTI ON AND LAW ENFORCEMENT FACI LI TIES AND DEDI CATE M LL LEVIES
Notwi t hstanding any other provision of law, counties and cities,
i ncluding home rule counties and cities, may upon a two-thirds vote
of the governing body enter into |leases for correction centers,
jails, and other |aw enforcenent facilities for a termof one year or
nore but not exceeding twenty years. At the time of entering into
such a | ease, the governing body shall dedicate the necessary annual
mll levies to fund the |ease paynents, and such dedicated ml|
levies shall be irrepealable for the length of the |ease. The
governing body may |levy and dedicate a levy of up to ten mlls for



such purposes, and this levy is in addition to any levy limtations
established by law or by a hone rule charter. If a governing body
enters into a lease with annual paynents from revenue from a |evy
under this section, paynents due under the |lease are a genera
obligation of the county or city and backed by the full faith and
credit of the county or city. A certified copy of the |ease and
resolution dedicating a levy under this section nust be filed with
the county auditor, who shall annually levy the mlls set forth in
the resolution for the entire termof the | ease, unless the governing
body provides the <county auditor with a certified copy of a
resolution providing that the county or city has funds avail able for
all or part of the next year's |ease paynent and that no part or only
a portion of the mlls originally dedicated to the | ease paynent need
to be levied for that year.

N.D.C.C 8§ 12-44.1-02(2) authorizes a county or city to
contract for jail services and the wuse of jail facilities wth
anot her county or city, with a regional corrections center, or with
the state or federal governnent. Your question raises the issue as
to whether or not a "lease" under NND.CC 8§ 57-15-59 is a
"contract” within the provisions of ND CC 8 12-44.1-02(2) which
woul d permt the governing body of a county or city to levy up to ten
mlls for paynent of the |ease.

Although a lease is considered to be a contract for the use of
property under the laws of this state (see NDCC § 47-16-01
pertaining to the leasing of real property), it is my opinion that
the provisions pertaining to a "lease” under N D C C. 8 57-15-59 are
not as broad as the general contracting power envisioned by N.D C C
§ 12-44.1-02(2).

N.D.C.C 8§ 57-15-59 was adopted by the 1987 Legislative
Assenbly as Senate Bill No. 2440. The legislative history of that
Act discloses that it was to have application to |ease-purchase
financing of buildings. Testinony presented at the hearings on this
Act disclosed that bond counsel for Cass County devel oped Senate Bil
No. 2440 to dedicate taxes for repaynent of the |lease. This bill was
enacted by the Legislature to provide an alternative financing
procedure for a city or county, upon two-thirds vote of its governing
body, to obtain facilities which it could not otherwi se obtain
through bonding or the extraordinary mll |evy procedure. The
| egislative commttees were inforned that this | ease financing could
provide a quicker and cheaper nethod to obtain buildings and
equi pnent than is possible with a privately negotiated bond sal e.

A contract to provide jail services pursuant to ND CC § 12-
44.1-02(2) is a different type of agreenent than a |ease as
aut hori zed by N.D.C.C. § 57-15-59. Under the |ease, the county
woul d have possession and control over the facility and woul d operate
and maintain that facility in providing jail services. Under the



contract entered into pursuant to ND.CC 8§ 12-44.1-02(2), the
county not operating the correctional center would nerely deliver a
prisoner or inmate to that facility and would have no control over
its operation other than as defined in the contract. The daily care
and supervision of the inmates would be under the control of the
entity which operated the facility and staff.

In addition, N.D.C.C. 8 57-15-59 and its legislative history
speaks to the l|lease of "facilities." The contract contenpl ated
N.D.CC 8§ 12-44.1-02(2) is nmuch broader than the facility |eases of
N.D.CC 8§ 57-15-59 in that it authorizes the contracting for "jai
services and use of jail facilities." The contract under N.D.C C
8§ 12-44.1-02(2) covers not only the physical facilities, but also the
personal property, staff, and services provided by the correction
center.

Although a lease is a contract, the provisions of N.D.C.C. 8§
57-15-59 do not contenplate a |leasing of jail services as authorized
by NDCC 8§ 12-44.1-02(2).

N.D.C.C. 8 57-15-59 authorizes the "governing body" upon a two-
thirds vote, to enter into leases for correctional centers, jails,
and other |aw enforcenent facilities and to levy up to ten mlls for
paynent of said | ease.

The term "governing body" as used in NDCC title 57 is
defined in N D.C.C. 8 57-02-01(7). That section provides:

57-02-01. DEFI NI TI ONS. As used in this title, unless the
context or subject matter otherw se requires:

7. "CGoverning body" neans a board of county conmi ssioners, city
council, board of <city conmssioners, school board, or board of
education, or the simlarly constituted and acting board of any ot her
muni ci pality.

Based upon this definition, the board of county comm ssioners
will be the ™"governing body" authorized to enter into |eases
aut hori zed by N.D.CC 8 57-15-59 upon a two-thirds vote of that
body.

- - EFFECT- -
This opinion is issued pursuant to NDCC § 54-12-01. It

governs the actions of public officials wuntil such tine as the
guestion presented is decided by the courts.



Ni chol as J. Spaeth
At torney Gener al

Assi st ed by: Robert P. Bennett
Assi stant Attorney Ceneral



