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- - QUESTI ONS PRESENTED- -

Whet her "the child' s physician,” as that |anguage is used in
N.D.CC 8§ 15-34.1-03(4), must be licensed to practice nedicine in
Nort h Dakot a.

VWhether "the child's physician,” nust be a person who has
exam ned, diagnosed, or treated the child.

VWhet her "the child's classroom teacher,” as that

| anguage is
used in ND CC 8§ 15-34.1-03(4),

must be state certified.

V.

Whet her "the child s classroom teacher,” nmeans
teacher in the public school who would
child enrolled in the public school.

the classroom
instruct the child if the

-- ATTORNEY GENERAL'S OPI NI ONS- -
l.
It is nmy opinion that "the child's physician,”

is used in NDCC § 15-34.1-03(4), nust
nmedi cine in North Dakota or sone other state

as that |anguage
be licensed to practice

It is ny further opinion that

"the child' s physician," nust be a
person who has exam ned, di agnosed,

or treated the child.



It is nmy further opinion that "the child' s classroom teacher,"
as that language is used in ND CC 8§ 15-34.1-03(4), must be state
certified.

V.

It is my further opinion that "the child' s classroomteacher,"
does not nean the classroom teacher in the public school who would
instruct the child if the child enrolled in the public school.

ANALYSES
l.

North Dakota's compul sory school attendance |aw states as
foll ows:

15- 34. 1- 03. COVPULSORY ATTENDANCE- - EXCEPTI ONS. The parent,
guardi an, or other person having control of a child required to
attend school by the provisions of this chapter shall be excused by
the school board from causing the child to attend school whenever it
shall be shown to the satisfaction of the board, subject to appeal as
provided by law, that one of the follow ng reasons exists:

4. That the child is in such physical or mental condition as to
render attendance or participation in the regular or special
educati on program i nexpedi ent or inpracticable. Such condition shal
be shown by a declaration of a nultidisciplinary team which includes
the director of special education of the special education unit of
which the school district of residence is a nmenber, the schoo
superintendent of the child' s district of residence, the child's
cl assroom teacher, the child' s physician, and the child' s parent or
guar di an.

Prior to 1983, North Dakota's compulsory attendance |aw
provi ded:

15- 34. 1- 03. COVPULSORY ATTENDANCE- - EXCEPTI ONS. - - The parent,
guardi an, or other person having control of a child required to
attend school by the provisions of this chapter shall be excused by
the school board from causing the child to attend school whenever it
shall be shown to the satisfaction of the board, subject to appeal as
provided by law, that one of the follow ng reasons exists:

4. That the child is in such physical or nmental condition as to
render attendance or participation in the regular or specia



educati on program i nexpedi ent or inpracticable. Such condition shal
be shown by a declaration of a |icensed physician if required by the
boar d.

(Enphasi s supplied.)

That statute was repeal ed and replaced with the current |anguage
adding the child's parent and classroom teacher, the |ocal school
superintendent and director of special education as nenbers of a
mul tidisciplinary team The |l egislative history makes clear a desire
to provide the child' s physician with assistance in declaring to the
school board the child's ability or inability to be educated in the
regul ar or special education prograns. Nothing in the legislative
history inmplies that "the child s physician" need not be |icensed.

N.D.C.C 8§ 43-17-01(1) states: " '"Physician'" shall include
physi cian and surgeon (MD.) and osteopathic physician and surgeon
(D.C)." Black's Law Dictionary defines "physician® as "a
practitioner of nedicine; a person duly authorized or licensed to
treat diseases; one |lawfully engaged in the practice of nedicine.”
Bl ack's Law Dictionary 1033 (5th ed. 1979).

Webster's New World Dictionary (2d College ed. 1982) defines
"physician" as "a person licensed to practice nedicine, a doctor of

nmedi ci ne. " Webster's New Wrld Dictionary 1074 (2d Coll ege ed.
1982).

It is a rule of statutory construction that words should be
given their plain, ordinary, and comonly understood neani ng. See
NND.C.C § 1-02-02; Berg v. Torgerson, 100 N.w2d 153, 155
(N. D. 1959).

Consequently the "child s physician,"” in order to participate in

the multidisciplinary team nust be licensed to practice nedicine

It has been held that unless wording of a statute or its context
requires otherwi se, the term "physician" refers to a person |icensed
to practice in any state, not just the state which adopted the

statute. See, State, Departnment of Health and Rehabilitative
Services v. MTigue, 387 So.2d 454, 456 (Fla.App.1980). Si nce
national standards have been inplenented for the |licensing of

physicians it follows that the "physician" denoted in ND C C § 15-
34.1-03(4) may be licensed in North Dakota or in any other state.

.
The |anguage "the child' s physician" does not tell wus what

conduct on the part of the physician creates the physician--patient
rel ationshi p.



NDCC 8 1-02-39 provides assistance in determning the
intention of legislation. That section provides:

1-02- 39. AIDS IN CONSTRUCTI ON OF AMBI GUOUS STATUTES. If a
statute is ambiguous, the court, in determining the intention of the
| egi sl ati on, may consi der anbng other matters:

1. The object sought to be attai ned.
2. The circunstances under which the statute was enact ed.
3. The legislative history.

4. The conmon |law or former statutory provisions, including | aws
upon the sanme or simlar subjects.

5. The consequences of a particul ar construction.
6. The adninistrative construction of the statute.
7. The preanble.

A review of the 1983 legislative history shows that the
exception to the North Dakota conpul sory attendance |aw set forth in
NDCC 8§ 15-34.1-03(4) was enacted to address the educationa
problens of the nentally retarded and termnally ill children. See
Hearings on S. 2200 Before the Senate and House Education Comm ttees,
January 12, and March 1, 1983, 48th Leg. (1983) (testinobny of Gary
G ondber g, Patricia Laubach, and Barbara Braun). The 1983
Legi sl ature added a parent, classroom teacher, school superintendent,
and special education director to forma teamwith the physician to
consider the child' s needs. Only after the physician had assistance
fromthe famly and the educational consultants could a "decl aration”
be made to the final arbiters, the school boards. ("The parent
shall be excused by the school board from causing the child to attend
school whenever it shall be shown to the satisfaction of the board
... that one of the follow ng reasons exists: ..." N.D.C.C. § 15-
34.1-03 (enphasis supplied)).

It would serve no purpose for a physician to participate in the
mul tidisciplinary decision unless he or she had exam ned, diagnosed
or treated the child. Therefore | conclude that "the child's
physi ci an" nust be a person who has exam ned, diagnosed, or treated
the child.

M.
Generally <courts in other jurisdictions have interpreted

"teacher"” to nean one who is certified or licensed by the state. See
Lester v. Board of Ed. of School District No. 119 of Jo Daviess



County, 87 Ill.App.Ct. 269, 230 N E. 2d 893, 898 (1967); Wagenbl ast
v. Crook County School District, 75 Ore. App. 568, 707 P.2d 69, 72
(1985).

Al though the words "teacher" or "classroom teacher" are not
defined in NND.C.C. ch. 15-34, "teacher" is defined el sewhere in the
code as one who is certificated by the North Dakota Departnent of

Public Instruction. N.D.C.C. 88 15-38.1-02(6) and 15-39.1-04(11).
By administrative rule the North Dakota Superintendent of Public
I nstruction has est abl i shed st andar ds for certification,

N. D. Adm n. Code 8 67-02-02-02, and unless these standards are net the
school enmploying such teacher(s) cannot receive state approval,
N.D.C.C. § 15-34.1-03(1).

It is clear that the legislature intended all teachers in North
Dakota to be state certified as the superintendent of public
instruction was given authority to set qualifications for teachers in
both public and private schools. Therefore, | conclude that a
"classroom teacher" who serves on the multidisciplinary team nmust be
state certified.

V.
Just as there nust be an actual physician--patient relationship

in order to qualify a doctor to sit on the nultidisciplinary team set
out in NDGCC 8 15-34.1-03(4), so there also nust be a teacher-

pupil relationship before an educator can qualify as a "child's
cl assroom teacher." This teacher would be the one in whose
classroom the pupil spends nobst of each school day. If the

multidisciplinary team is formed during a sunmer recess, the
cl assroom teacher from the previous school term should sit on the
team |In the event that the child had no certified teacher previous
to or concurrently with formation of the nultidisciplinary team no
person would serve in that capacity. The |ocal school superintendent
has no authority to appoint as a team nenber the teacher in whose
class the child would be enrolled if the child attended public
school . School officers have only those powers that are either
expressly or necessarily inplied by statute. Gllespie v. Conmon
School District No. 8 216 N W 564, 565 (N. D. 1927).

- - EFFECT- -
This opinion is issued pursuant to NDCC 8§ 54-12-01. It
governs the actions of public officials wuntil such time as the

guestions presented are decided by the courts.
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