Dat e |ssued: July 14, 1987 (AGO 87-14)
Requested by: Tom P. Slorby, Ward County State's Attorney
- QUESTI ON PRESENTED -

Whet her a bank account, either passbook or checking, may be
established for the purpose of initially depositing funds received by
a county court for fines, costs, and other fees charged.

- ATTORNEY GENERAL'S OPI NI ON -

It is ny opinion that a bank account may be established for the
purpose of initially depositing funds received by a county court for
fines, costs, and other fees charged.

- ANALYSI S -

A county court may receive fees, fines, costs, and other penalties
from various sources which require different types of adm nistrative
processi ng under the relevant statutes.

N.D.C.C. section 29-27-02.1 provides, in part, as foll ows:

29-27-02.1. DI SPOSI TI ON OF STATUTORY FEES, FINES, FORFEI TURES,
PECUNI ARY PENALTI ES, AND BOND FORFEI TURES. All statutory fees,
fines, forfeitures, and pecuniary penalties prescribed for a
violation of state |aws, when collected, shall be paid into the
treasury of the proper county to be added to the state schoo
fund.

(Enphasis supplied). This statute specifically requires that al
nonetary penalties resulting fromthe violation of state | aws be paid
into the treasury of the proper county when collected. See Judicia
Qualifications Comm ssion v. Cienminski 326 N.W2d. 883, 887 (N.D
1982). Because N.D.C. C. section 29-27-02.1 requires paynment of al
noneys received as a result of statutory violations into the county
treasury when collected, it is ny opinion that it would be inproper
for the county court or clerk of the county court to initially
deposit such funds into a bank account upon receipt instead of paying
themdirectly into the county treasury.

Fees may al so be received by a judge of county court for services
rendered for official acts pursuant to N.D.C.C. section 27-07.1-04,
whi ch provides, in part, as follows:

All fees collected for official acts as judge of the county
court, except fees charged for perform ng marriage cerenonies,
shal |l be deposited by the court into the county treasury of the
county in which the court is |ocated.

It is ny opinion that any fees received by a county judge for
services other than performng marriage cerenoni es nmust be deposited
into the county treasury of the county in which the court is |ocated,
and it would be in violation of N.D.C.C. section 27-07.1-04 to
initially deposit such funds in a county court bank account.



The clerk of the county court is authorized by law to collect certain
fees other than fees, fines, forfeitures, and pecuniary penalties
listed in N.D.C.C. section 29-27-02.1. Pursuant to N.D.C.C. section
27-07.1-11, the clerk may charge and collect the fees set forth in
N.D.C.C. section 11-17-04. N.D.C.C. section 11-17-04 provi des as
fol |l ows:

11-17-04. FEE TO BE CHARGED BY THE CLERK OF THE DI STRI CT COURT
AND COUNTY COURT. The clerk of the district court and county
court shall charge and collect the follow ng fees:

1. For filing a case for decision in district court or county
court which is not a small clains action, twenty dollars.

2. For filing a small clains action in county court, ten
dol | ars.

3. For filing any matter authorized to be filed in the office
of the clerk of court other than a case for decision in
subsection 1 and 2, five dollars.

4. For preparing, certifying, issuing, or transmtting any
docunent, five dollars; or such | esser fee as nmay be set by
a schedule to be pronul gated by the state court
adnmi ni strator.

The clerk of court may not charge or collect any fee,
prescribed by this or any other section, fromthe county, or
agencies thereof, in which the office of the clerk of court is
| ocat ed.

The disposition of fees collected by the clerk of the county court
under N.D.C.C. section 11-17-04 is controlled by N.D.C. C. section
27-07.1-12 which provides:

27-07.1-12. CLERK TO KEEP RECORD OF FEES - MONTHLY REPORT TO
COUNTY AUDI TOR. The clerk of the county court shall keep a
public record of all noney received as fees for services
rendered as clerk. Wthin three days after the close of each
cal endar nonth and al so at the close of the clerk's term of
office, the clerk shall file a statenent under oath with the
county auditor showi ng the anpbunt of fees received since the
date of the clerk's last report, and within three days
thereafter, the clerk shall deposit with the county treasurer
the total sum of such fees, except fees that the clerk is
expressly authorized to retain

By reading N.D.C.C. sections 27-07.1-11, 11-17-04, and 27-07.1-12
together, it is clear that the clerk of the county court shall charge
and collect certain fees; nust keep a record of all nobney received;
nmust provide the county auditor with a nonthly statenment within three
days after the end of a cal endar nmonth show ng the ampbunt of fees
received since the clerk's last report; and, within three days after
filing the nmonthly report with the county auditor, must deposit with
the county treasurer the total sum of such fees, except for fees that
the clerk is authorized to retain



Because the clerk of the county court is specifically authorized to
collect and tenporarily retain filing fees, certification fees, and
certain other fees, and is only required to pay theminto the county
treasury on a nonthly basis, it is presumed that the clerk would al so
be authorized to establish a safe and prudent system for preserving
the funds collected as fees until a paynent over to the county
treasurer. In the absence of any specific statute prohibiting the
county court or clerk of the county court from establishing a bank
account, either passbook or checking, it is my opinion that the
establ i shnment of such an account to hold funds fromfees collected by
the clerk pursuant to N.D.C.C. sections 27-07.1-11 and 11-17-04 unti
final paynent to the county treasurer pursuant to N.D.C. C. section
27-07.1-12 woul d not be prohibited by North Dakota | aw.

Because the clerk of county court is authorized under N D.C. C
sections 11-17-04 and 27-07.1-11 to collect certain fees, the funds
so collected are public funds pursuant to N.D.C.C. section
21-04-01(5) which provides:

5. "Public funds" shall include all funds derived from
taxation, fees, penalties, sale of bonds, or fromany other
source, which belong to and are the property of a public
corporation or of the state, and all sinking funds of such
public corporation or of the state, and all funds from
what ever source derived and for whatever purpose to be
expended of which a public corporation or the state shal
have | egal custody. They shall include the funds of which
any board, bureau, comm ssion, or individual, created or
authorized by law, is authorized to have control as the
| egal custodi an for any purpose what soever whether such
funds were derived from general or special taxation or the
assessnent of persons or corporations for a specific
pur pose.

N.D.C.C. section 21-04-03 provides:

21-04-03. FUNDS OF PUBLI C CORPORATI ONS TO BE DEPCSI TED I N
DESI GNATED DEPQCSI TORY. Public funds belonging to or in the
custody of any public corporation shall be deposited in the
Bank of North Dakota or in financial institutions which have
been duly designated as depositories in the manner prescribed
in this chapter.

Therefore, fees collected and held by the clerk of county court unti
delivery to the county treasurer are public funds belonging to the
county, a public corporation. |If the funds are to be deposited into
a passbook or checking account in a financial institution prior to
bei ng paid over to the county treasurer, the depository account must
be either in the Bank of North Dakota or a designated depository as
prescribed in N.D.C.C. chapter 21-04. 1In lieu of depositing fees
received by the clerk into an account in an authorized financia
institution, the funds nmust either be deposited with the county
treasurer or otherw se safeguarded in a reasonabl e and prudent manner
whi ch does not conflict with any applicable laws until the nonthly
deposit of fees for services rendered by the clerk is nmade into the
county treasury.



- EFFECT -

This opinion is issued pursuant to N.D.C.C. section 54-12-01. It
governs the actions of public officials until such tine as the
qguestion presented is decided by the courts.

NI CHOLAS J. SPAETH
Attorney Cenera

Assi sted by: Scott J. Schneider
Assi stant Attorney Genera



