Dat e |ssued: May 21, 1987 (AGO 87-07)

Requested by: Albert J. Hardy
Belfield City Attorney

- QUESTI ON PRESENTED -
l.

Vet her the date of issuance of two separate refunding inprovenent
bond i ssues creates a prior claimon behalf of the earlier issued
bonds to noney in a deficiency fund.

Whet her the governing body of a city is required to | evy a tax upon
all taxable property in the city to pay principal and interest due on
speci al assessnent warrants, when the special assessnents |evied and
collected are insufficient to pay principal and interest then due.

- ATTORNEY GENERAL'S OPI NI ON -
l.

It is ny opinion that the date of issuance of two separate refunding
i mprovenent bonds does not create a prior claimon behalf of the
earlier issue bonds to noney in a deficiency fund.

It is ny further opinion that the governing body of a city is
required to levy a tax upon all taxable property in the city to pay
principal and interest due on the special assessnment warrants, when
the special assessnents |levied and collected are insufficient to pay
principal and interest then due.

- ANALYSES -
l.

It appears fromthe assunptions contained in the questions presented
there is uncertainty regarding the nature of the lien granted in

N.D. C.C. section 40-24-01. The question assunmes that the issuance of
debt creates a lien under N.D.C.C. section 40-24-01, and that lien
runs to the direct benefit of the holders of refunding inprovenent
bonds.

N.D. C.C. section 40-24-01 provides as foll ows:

40-24-01. LIEN OF SPECI AL ASSESSMENT - ATTACHES ON APPROVAL OF
ASSESSMENT LI ST - SUBJECT ONLY TO GENERAL TAX LIEN. A specia
assessnent, together with all interest and penalties which
accrue thereon, shall be and remain a |ien upon the property
upon which the assessnent is levied fromthe tine the
assessnent list is approved by the governing body until the
assessnment is paid fully. Such Iien shall have precedence over
all other liens except general tax liens and shall not be



di vested by any judicial sale. No mistake in the description
of the property covered by the special assessnent lien or in
the nanme of the owner of such property shall defeat the lien if
the assessed property can be identified by the description in
the assessment |ist.

The lien created by a properly |evied special assessnent runs to the
benefit of the city and is established at the tinme an assessnent |i st
"is approved by the governing body" under N. D.C.C section 40-24-01

It is intended as the enforcenent mechanismfor the city's collection
of special assessnents. It is not a lien which is created upon the

i ssuance of refunding inprovement bonds. Rather, the collected
speci al assessnents paid on properly issued warrants are pledged for
the direct benefit of holders of refunding inprovenent bonds issued
pursuant to N. D.C.C. chapter 40-27.

The security for the holders of refunding inprovenment bonds is
established in N.D.C.C. section 40-27-12. That statute provides as
fol |l ows:

40-27-12. RIGHTS OF WARRANT HOLDERS OR BONDHOLDERS TO BE
PRESERVED - TAX LEVY FOR DEFI Cl ENCY - WHEN LEVIED. A
nmuni ci pality issuing refunding special assessment warrants or
bonds shall preserve and enforce, for the security of the
refundi ng warrants or bonds, all of the rights and duties which
constituted security for the refunded warrants or bonds. At
the date of the maturity of the last maturing warrant or bond
of the original issue, the governing body shall levy a tax for
the payments of any deficiency in the special inprovenment fund
agai nst which the refunded special assessnent warrants or bonds
were drawn. Such tax may be made payable in the years and in
the ampounts required to pay the principal of and interest on
the refunding warrants or bonds as the sane becones due.
(Enphasi s supplied).

The municipality, in enforcing the rights and duties which
"constituted security for the refunded warrants or bonds," woul d be
obligated to levy a deficiency levy pursuant to N.D.C. C. section
40- 26-08. That statute provides as follows:

40-26-08. MUNIClI PALI TY LI ABLE GENERALLY FOR DEFI Cl ENCI ES I N
SPECI AL | MPROVEMENT FUND. Whenever all special assessnents and
all utility revenues and taxes, if any, appropriated and
theretofore collected for a special inprovenent, nade under
authority of any | aw authorizing the paynment of the cost
thereof in whole or in part from special assessments, are
insufficient to pay principal or interest then due on the
speci al inmprovenent warrants issued agai nst such inprovenent,

t he governi ng body shall levy a tax upon all of the taxable
property in the nmunicipality for the paynent of such
deficiency. |If at any tine a deficiency is likely to occur

within one year in such special inprovenment fund for the
payrment of principal and interest due on such warrants, the
governing body, in its discretion, may |evy a general tax upon
all the taxable property in the nunicipality for the paynment of
such deficiency. |In case a balance remains unexpended in such
speci al inprovement fund after the paynent of all warrants



drawn thereon with interest, it shall be paid over or
transferred to the general fund of the nunicipality. (Enphasis
suppl i ed).

Therefore, the security granted to hol ders of refunding inprovenent
bonds is the enforcenent of all obligations for the original refunded
debt, which in this instance were definitive warrants, including the
deficiency levy granted in N.D.C. C. section 40-26-08. The definitive
warrants are held as an asset of funds created under N.D.C. C. section
40-27-11. That statute provides as follows:

40-27-11. SPECI AL FUND CREATED FOR PAYMENT OF REFUNDI NG
SPECI AL ASSESSMENT WARRANTS OR BONDS - PROCEDURE ON PAYI NG
REFUNDED WARRANTS OR BONDS. A special fund or special funds
shall be created in accordance with this section for the
payment of refunding special assessment warrants or bonds.

Such special fund may be created as a single consolidated fund
for warrants or bonds issued to refund special assessnent
warrants or bonds of nobre than one district, or a separate
special fund may be created for warrants or bonds issued to
refund special assessnent warrants or bonds of each district.
In either case, the refunded warrants or bonds shall not be
cancel ed but shall be retained by the nmunicipality as an asset
of the fund from which the refunding warrants or bonds are
payabl e. The special fund or funds from which the refunded
warrants or bonds are payable shall be continued, and paynents
t herefrom shall be nade on the warrants or bonds drawn thereon
in the sane manner as though none of such warrants or bonds had
been refunded. Al paynents made on the principal and on the
interest of refunded warrants or bonds shall be credited to the
fund fromwhich the appropriate refunding warrants or bonds are
payabl e and shall be applied in paynent of the principal and on
the interest on the refunding warrants or bonds in the manner
prescribed by the resolution authorizing the issuance of such
refundi ng warrants or bonds. To the extent refunding warrants
or bonds are issued to refund the principal or interest, or
both, of warrants or bonds, due or to become due within one
year, for which a deficiency exists or is likely to exist in
the fund or funds agai nst which such outstanding warrants or
bonds are drawn due to nonpaynent or anticipated nonpaynent of
speci al assessnents, any paynents of such delinquent specia
assessnents and such anounts of accrued interest and penalty
theron as necessary shall be set aside for the payment or
redenpti on of the refunding warrants or bonds issued to fund
such delinquencies. (Enphasis supplied).

Foll owing the final maturity of the original refunded warrants held
as an asset within the funds of the refunding inprovenent bonds an
additional |evy of a general property tax pursuant to N.D.C C
section 40-27-12 nust be made in the event that paynments of specia
assessnents on the refunded special assessnent warrants or bonds were
insufficient to neet all paynents of principal and interest payable
on the refunding i nprovenent bonds follow ng the original refunded
warrants' |ast date of maturity.

A properly established deficiency tax properly |levied under N.D.C.C.
section 40-26-08 nust be either nandatory or descretionary when



speci al assessnents levied and collected are insufficient to "pay
principal or interst then due" or for a deficiency which is deened

"likely to occur within one year." 1In order to know what "the
principal or interest then due" actually is, or that a deficiency is
"likely to occur,"” the governing body nust know t he nanme of the

i ssue of refunding inmprovenent bonds for which the specia

assessnents on pl edged warrants have been collected in an anpunt
which is less than the actual special assessnents which were |evied.
The revenues raised by a deficiency |levy under N.D.C. C. section

40- 26- 08 and placed in a specific fund under the operation of N.D.C.C
section 40-27-11 are by inplenentation directed to the paynment of
principal and interest on a specifically named refundi ng i nprovenent
bond.

If the fund was not created under N.D.C.C. section 40-26-08, and was
only neant as a | abel for a budgetary line itemof the city, then the
payment of principal and interest would be in the manner established
by the city which could include a pro rata division of proceeds in
the deficiency fund. The paynent of debt service between two

di stinct bond issues could be determined on a pro rata basis from one
deficiency fund only in the case of the nonstatutory budgetary
deficiency fund previously nmentioned.

However, under the existing docunents, each of the separate refunding
i mprovenent bond issues has pledged to its respective repaynent funds
established pursuant to N.D.C.C. section 40-27-11 the proceeds from
speci al assessnents collected on the respective warrants held in

t hose funds and the enforcenent of a deficiency levy for the
respective special assessment warrants pursuant to N.D.C. C. section
40-26-08. The specific resolutions authorizing the issuance of the
Ref undi ng | nprovenent Bonds of 1983, and the Refundi ng I nprovenent
Bonds of 1984 Series A and Series B by the city of Belfield al
established that when nobneys available in the funds established under
N.D.C.C. section 40-27-11 are insufficient to neet both principal and
i nterest then due on the refunding i nprovenent bonds, the avail able
nmoney shall be first used to pay the interest then accrued on al

such refundi ng bonds outstanding and the bal ance, if any, shall be
applied in paynment of the principal of the refunding inprovenent
bonds.

I f, however, the deficiency fund was one established for genera
needs and was a levy of a property tax for contingencies under the
city's general budgetary process, then it would be a discretionary
act of the city to decide which fund is to receive avail abl e noneys
for the paynment of debt service.

Therefore, the date of issuance of two separate refunding inprovenent
bonds does not create a prior claimon behalf of the earlier issued
bonds to noney in a deficiency fund, if the fund is established by
the city pursuant to N.D.C. C. section 40-24-08.

As stated previously, N.D.C.C. section 40-26-08 requires the

muni ci pality's governing body to |l evy a tax upon all of the taxable
property in the municipality for the paynent of a deficiency created
when revenues and ot her noneys appropriated and col |l ected under the



authority of any |law authorizing the paynment of the cost of a debt
instrument in whole or in part are insufficient to pay principal or

i nterest then due on the special inprovement warrants issued for that
i nprovenent. The absolute obligation of the city to i npose such a

| evy, the constitutionality of such a levy, and the ability of courts
t hrough mandanus to require the I evy of such taxes has been approved.
Specifically, the North Dakota Supreme Court has stated that when a
deficiency in the fund created to pay debt service on a specia
assessment warrant did occur "it becane the liability of the city,
definite in amount." Marks v. City of Mandan, 296 N.W 39, 49 (N.D.
1941). See also Stutsman v. Arthur, 16 N.W 2d. 449 (N.D. 1944).

Additionally, if the deficiency |levies inplenmented under N.D.C C.
section 40-26-08 and enforcement of other "rights and duties which
constituted security for the refunded warrants or bonds" are
insufficient following the last maturity of the refunded specia
assessnment warrant or bond, the "governing body shall levy a tax for
the payment of any deficiency in the special inprovenent fund agai nst
whi ch the refunding and speci al assessment warrants or bonds were
drawn.” N.D.C. C. section 40-27-12.

Therefore, the city is obligated pursuant to N.D.C.C. section
40-24-08 to put in place a deficiency tax levy against all of the
taxabl e property in the nmunicipality in an amunt sufficient for the
payment of principal and interest then due on special assessnent
warrants pledged in the special funds established by N.D.C. C. section
40-27-11 when the collections fromproperly |levied specia

assessnments are insufficient to pay the principal and interest then
due on the pledged special assessnment warrants.

- EFFECT -

This opinion is issued pursuant to N.D.C.C. section 54-12-01. It
governs the actions of public officials until such tinme as the
guestions are decided by the courts.

NI CHOLAS J. SPAETH
Attorney Genera

Assi sted by: Gary Bauer
Assi stant Attorney Genera



