Dat e | ssued: February 25, 1987 (AGO 87-05)

Requested by: Honorable Richard W Kl oubec
Speaker, House of Representatives

- QUESTI ON PRESENTED -

Whet her an initiated neasure approved by the el ectors may be anmended
or repealed by less than a two-thirds vote of the Legislative
Assenbly where the Legislature's amendnent or repeal is enacted |ess
than seven years after the initiated nmeasure's effective date but
becones effective after that seven year period has passed.

- ATTORNEY GENERAL'S OPI NI ON -

It is ny opinion that an initiated neasure approved by the electors
may be amended or repealed by less than a two-thirds vote of the
Legi sl ati ve Assenbly where the Legislature's anendnent or repeal is
enacted | ess than seven years after the initiated nmeasure's effective
date but becones effective after that seven year period has passed.

- ANALYSI S -
N.D. Constitution Article Ill, Section 8, provides:

If a mpjority of votes cast upon an initiated or a referred
nmeasure are affirmative, it shall be deemed enacted. An
initiated or referred nmeasure which is approved shall becone
law thirty days after the election, and a referred neasure
which is rejected shall be void imediately. |If conflicting
measures are approved, the one receiving the highest nunber of
affirmative votes shall be law. A neasure approved by the

el ectors nmay not be repeal ed or anended by the | egislative
assenbly for seven years fromits effective date, except by a
two-thirds vote of the menbers el ected to each house.

(Enphasis supplied). The issue presented is whether the seven year
restriction of the |last sentence of N.D. Constitution Article III,
Section 8, applies only to a statute that repeals or anmends an
initiated neasure when that repealing or anendatory statute becones
effective within seven years of the initiated nmeasure's effective
date, or whether that restriction applies to all anmendatory or
repealing statutes that are enacted within the seven year period.

There are no N.D. Suprenme Court cases deciding this issue. Mreover,
the history of the N.D. Constitution Article Ill, Section 8, does not
provide a clear answer to this question.

The | anguage of N.D. Constitutions Article Ill, Section 8, was
drafted by del egates at the 1972 Constitutional Convention as part of
t he Convention's revision of the Constitution's initiative and

ref erendum provisions. See Haugland v. Meier 339 NNW 2d. 100, 107
(N.D. 1983); Debates of the N. D. Constitutional Convention was not
adopted by the voters in 1972, the 1972 initiative and referendum
constitutional provisions were proposed again by the Legislature in
1977 and becane part of the Constitution when the Legislature's
proposal was approved by the voters in 1978. See Haugl and v. Meier



339 NNW 2d. at 107.

Sonme di scussion at the 1972 Constitutional Convention at |east
inplies that the anmendnent and repeal restriction of N D
Constitution Article Ill, Section 8, would be construed to restrict
only the Legislature's ability to nake an initiated neasure's

provi sions ineffective within the seven year period. See Debates of
the N.D. Constitutional Convention of 1972, at 917, 919 (statenents
of Del egate Haugen). This discussion tends to support an
interpretation that N.D. Constitutional Article Ill, Section 8, does
not restrict the enactnent of anendatory or repealing |egislation
within the seven year period as long as that |egislation does not
becone effective until after the seven year period has passed.

Ot her statenents at the 1972 Convention, however, indicate that at

| east some of the Convention del egates believed that the seven year
period was used in the provision because it would protect initiated
measures from anendnent or repeal for a certain nunmber of legislative
sessions. See id. at 917 (statenent of Delegate Cart). This
interest in the nunber of |egislative sessions involved could signify
that the drafters of section 8 were concerned with the enactnent of
anendatory or repealing legislation during the seven year period and
not with the effective date of such |egislation.

These contradictory statenments at the 1972 Constitutional Convention
denonstrate that the history of N.D. Constitutional Article IlI,
Section 8 does not conclusively resolve this issue.

Therefore, this question nmust be answered based sol ely upon the

speci fic | anguage of N.D. Constitutional Article Ill, Section 8  The
Constitution states only that an initiated nmeasure may not be
"repeal ed or anended" for seven years, except by a two-thirds vote of
both | egislative houses. |f a statute that repeals or amends an
initiated nmeasure has an effective date of nobre than seven years
after the initiated neasure's effective date, there would be no
"repeal " or "anmendnent" of the initiated neasure within the seven
year period. Under those circunstances, the two-thirds vote

requi renment of N.D. Constitutional Article Ill, Section 8, would not

apply.
- EFFECT -

This opinion is issued pursuant to N.D.C.C section 54-12-01. It
governs the actions of public officials until such tinme as the
question is decided by the courts.

NI CHOLAS J. SPAETH
Attorney Genera

Assi sted by: Laurie J. Lovel and
Assi stant Attorney Genera



