Dat e |ssued: February 13, 1987 (AGO 87-03)
Requested by: Senator Rolland W Redlin
- QUESTI ON PRESENTED -

Whet her the North Dakota Constitution requires a two-thirds vote of
the nmenbers elected to each house of the Legislature to amend or
repeal a neasure that has been referred to and voted upon by the

el ectorate.

- ATTORNEY GENERAL'S OPI NI ON -

It is ny opinion that the North Dakota Constitution does not require
a two-thirds vote of the nenmbers elected to each house of the

Legi slature to anend or repeal a nmeasure that has been referred to
and voted upon by the electorate.

- ANALYSI S -
N.D. Constitution Article Ill, Section 8 ("section 8"), provides:
SECTION 8. If a majority of votes cast upon an initiated or a

referred measure are affirmative, it shall be deened enacted.
An initiated or referred neasure which is approved shall becone
law thirty days after the election, and a referred neasure
which is rejected shall be void inmediately. [If conflicting
nmeasures are approved, the one receiving the highest nunber of
affirmative votes shall be law. A nmeasure approved by the

el ectors may not be repeal ed or anended by the |egislative
assenbly for seven years fromits effective date, except by a
two-thirds vote of the menbers el ected to each house.

(Enphasi s supplied.) The question presented is whether the
underl i ned amendnent and repeal restriction should be construed to
apply to referred neasures.

First, under the clear |anguage of section 8, the anendnent and
repeal restriction applies only to those "neasures" that have been
"approved" by the voters. Therefore, that restriction would not
apply to referred neasures that have been di sapproved by the

el ectorate.

The next issue then is whether the restriction applies to those
referred neasures that have been approved by the voters. An

exam nation of the history and context of this constitutional
provi si on shows that the amendnent and repeal restriction applies
only to approved initiated neasures and that it does not apply to
referred nmeasures that have been approved by the people.

The current | anguage of section 8 was drafted by del egates at the
1972 Second Constitutional Convention as part of the Convention's
revision of the Constitution's initiative and referendum provisions.
See Debates of the North Dakota Constitutional Convention of 1972, at
1811, 1813. The proposed Constitution drafted at that Second
Constitutional Conventional Convention was not approved by the
voters, and, thus, the | anguage in question did not become part of



the Constitution at that tinme. However, in 1977, the Legislature
proposed a constitutional amendnent that basically adopted the
initiative and referendum provisions agreed upon at the 1972
Constitutional Convention, including the | anguage of the |ast
sentence of section 8. See 1977 N.D.S.L. 613. That constitutiona
amendnent was approved by the voters in 1978 and is now Article I
of the Constitution.

Because the constitutional amendnent approved in 1978 was based upon
the provisions drafted at the 1972 Constitutional Convention, the
North Dakota Suprene Court has stated that in interpreting

Article Ill, "the minutes of the 1972 Constitutional Convention are
entitled to considerable weight as to objective and purpose.”

Haugl and v. Meier 339 N.W 2d. 100, 107-08 (N.D. 1983).

Those Constitutional Convention mnutes show that the drafters of
section 8 intended to have the anmendnent and repeal restriction apply
only to initiated neasures. Further, the debates denonstrate that
the policy behind the amendnent and repeal restriction is only
applicable to initiated neasures and that there is no policy reason
to apply the restriction to referred neasures that are subsequently
approved.

The | anguage in the | ast sentence of section 8 was added to the
Constitution because del egates at the 1972 Constitutional Convention
were concerned about protecting initiated neasures froma "veto" by
the Legislature. The original |anguage proposed at the 1972
convention contained no provision restricting the anendnent or repea
of initiated nmeasures approved by the voters. Debates of the North
Dakota Constitutional Convention of 1972, at 890. The restrictive

| anguage was added because sone del egates believed that if no such
restriction were in place, the Legislature could override an
initiated nmeasure inmediately after the voters approved the neasure,
t hereby nmaki ng a nockery of the initiative process. Delegate Haugen
stated at the 1972 Constitutional Convention:

| believe we are all agreed that this right of initiative and
referendumis a right of the people. | went along with the
proposal to raise the nunber of signatures required to file an
initiative or a referendum petition because | think it is
reasonabl e under present conditions. But | do think there are
an awmful ot of electors that are going to wonder what is the
use of initiative amendnent or an initiative measure if the
Legi sl ature can change it imediately upon its passage. Now I
believe it's inportant if we give the people a right to at

| east five years to be sure that their measure is going to stay
in effect unless a two-thirds vote of the Legislature can be
secur ed.

Id. at 917. Further, Delegate Rundle stated that the constitution
should require a two-thirds vote of the Legislature to anend or
repeal an initiated nmeasure because, otherw se,

the mpjority of the Legislature could override the people. And
under the deal we are now offering under, or we will if
everyt hi ng passes, we have an eighty-day |egislative session
whi ch might be recessed . Therefore, you could get a



petition overridden by the Legislature the date after it was in
effect. They could call the Legislature back in. This isn't a
very great probability, but it certainly is a possibility. And
we are just nmaking a nockery of this if we don't have the
two-thirds majority in.

Id. For these reasons, the Convention del egates added the
seven-year anendnent and repeal restriction to the proposed
constitutional provisions.

Al t hough there were certain offhand statenents made during the 1972
Constitutional Convention debates and the 1977 | egislative hearings

i mplying that the amendnent and repeal restriction applies to both
initiative and referendum (see, e.g. Debates of the North Dakota
Constitutional Convention of 1972, at 920 (statenent of Del egate
Dobson); M nutes of the Joint Comrittee on Constitutional Revision
for March 16, 1977, concerning HCR 3088 (statenent of Representative
Kretschmar)), the substance of the discussion in both 1972 and 1977
dealt only with the need for the amendnment and repeal protection when
initiated measures are approved. Neither the 1977 | egislative
history nor the 1972 Constitutional Convention debates contain any

di scussion of the need for the two-thirds vote when a referendum has
been approved. Also, the transcript of the Convention debates shows
that the term"initiative" or the phrase "initiated neasures" was
general ly used throughout the discussion of the |anguage that is now
contained in the | ast sentence of section 8. Therefore, despite a
few of fhand coments to the contrary, there is no indication in the
di scussion at the 1972 Constitutional Convention that the drafters of
section 8 intended to provide amendnent and repeal protection for
referred measures.

As stated above, it is clear fromthe Constitutional Convention
debates that the | anguage in question was included in section 8
because the Convention del egates were concerned that w thout the
anmendnent and repeal protection, a sinple nmapjority of the Legislature
could override a mandate of the people reflected in the voters
approval of an initiated nmeasure. These concerns raised by the

del egates may be real concerns in the initiative process where an
initiated measure is necessary only because the Legi sl ature has
failed or refuses to act, that is, where the Legislature is "hostile"
to the initiated neasure to at | east sone degree. See Baird v. Burke
County 53 N.D. 140, 205 NW 17, 20 (1925) ("By the initiative, the
peopl e have provi ded agai nst nonaction by their duly constituted
representatives in the legislative branch ").

However, referred nmeasures that are approved by the voters do not
need that protection because there is no "hostile" Legislature. By
definition, referred measures have been enacted by the Legislature
before they are subnitted to the voters for their consideration. See
N.D. Constitution Article Il1l, Section 1. When a referendumis
approved by the voters, the voters are sinply confirm ng an act

al ready approved by at least a mpjority of the Legislature. See
State ex rel., Wefald v. Meier, 347 NW 2d. 562, 566 (N.D. 1984).
Thus, the policy reasons supporting the anendnent and repea
protection for approved initiated neasures do not apply to approved
referred measures.



I ndeed, applying the amendnent and repeal restriction to referred
nmeasures that have been approved by the voters would | ead to an
absurd result. \Whether or not a statute enacted by the Legislature
coul d be anended or repealed by a mpjority vote or only by the
two-thirds vote woul d depend sinply upon whether someone chose to
refer the statute. As discussed above, there is no policy reason to
require a two-thirds vote to anend or repeal an approved referred
statute. Therefore, a construction of the |ast sentence of section 8
allowing just twenty-five people (referendum sponsors) to trigger the
two-thirds requirenent just by filing referendum petitions bearing
the requisite signatures would be absurd. The North Dakota Suprene
Court has held that the constitution should not be construed to bring
about an absurd result. Haugland v. Meier 339 NNW 2d. 100, 105
(N.D. 1983). The last sentence of section 8 should not be construed
to apply to referred nmeasures that have been approved by the voters.

This construction is further supported by the | anguage and anal ysi s
in several North Dakota Supreme Court decisions in which the suprene
court has held that the referendumis a "negative" power which only
gives voters the ability to approve or di sapprove specific referred
legislation. |In those cases the court has shown that a referred
statute is not entitled to any special status sinply because the
voters chose not to disapprove it.

In Dawson v. Tobin 24 NW 2d. 737, 748 (N.D. 1946), for exanple,
the supreme court stated that "the principal purpose to be served
by the referendumis to enable the people to reject |aws which they
find to be unsatisfactory or undesirable."

Simlarly, in Baird v. Burke County 205 NNW 17, 23, (N. D 1925),
the suprene court wrote:

The reserved power, known as the referendum is negative; it is
entirely distinct and fundanentally different fromthat of the
initiative. Through the referendum a definite nunber of

el ectors may have submitted to the people as a whole a specific
act, or part of an act, for approval or disapproval. Nothing
is before the electorate but the concrete proposition, as
advertised in the election notices and as appearing on the
bal I ot, whether a certain law, or a specified part of a certain
| aw, shall be approved or disapproved.

Al t hough in Baird the suprene court was considering the predecessor

to N.D. Constitution Article Ill, the suprenme court has recently
guot ed and apparently reaffirmed this | anguage and reasoning in a
case concerning the current provisions of Article Ill. See State ex

rel., Wefald v. Meier 347 N W 2d. 562, 566 (N.D. 1984).

In Baird the court considered whether the remai nder of a statute
continued in effect when one section of the statute had been referred
and di sapproved. The court held that when the | egislative purpose of
the statute cannot be effectuated w thout the di sapproved section

the entire statute is nmullified by the disapproval. Baird 205 N. W
at 23-24. In its decision, the suprenme court stated that the voters
may use the referendum process only to disapprove referred statutes.
The court held that the voters have not "taken an affirmative part”
in enacting a statute nerely because they have approved a referred



statute; an approved nmeasure is not a "joint" act of the people and

their agents in the Legislature. Id. at 23. The court further held
that the electorate may "legislate" only through the initiative
process, not by referendum 1d. at 24. The court wrote:

By the initiative, the people have provi ded agai nst nonacti on
by their duly constituted representatives in the |egislative
branch; and by the referendum an appeal may be taken directly
to the people fromaffirmative action by these representatives.
In the one case affirmative legislation results, the people,

wi t hout the intervention of representatives, declare what shal
be law;, in the other case, the people veto affirmative action
by their agents; in the one instance we have a constructive
exercise of legislative power; in the other, nerely negation

Id. at 20.

In its decision in Baird the suprenme court did, in dictum use sone
| anguage inplying that the repeal and anendment restrictions of
section 8 apply to both initiated and referred neasures. See |d. at
23. However, the other |anguage and the analysis in Baird believe
this dictum and support the argunent that the | ast sentence of
section 8 applies only to initiated neasures.

The suprene Court's decision in Baird established that a referendum
in which a statute is approved is nerely a vote by the people to not
di sapprove an act of the Legislature. That vote grants the approved
statute no special status. There is, therefore, no indication that a
statute should be given special protection fromrepeal or amendment

j ust because the voters decided not to di sapprove that statute in a
ref erendum

Dicta in other supreme court cases al so denpnstrate that the
anmendnent and repeal restriction of section 8 does not apply to
referred measures.

In Hernett v. Meier 173 NW 2d. 907 (N.D. 1970), the North Dakota
Suprene Court discussed the predecessor to N.D. Constitution Article
[11. In Hernett the suprene court held that the Secretary of State
had properly approved the signatures on referendum petitions
submitted to him |Id at 918. |In the course of its decision, the
suprenme court inplied that the amendnent and repeal restriction
applies only to initiated neasures; the court wote:

The Legi slature, on the one hand, and the people, on the other
are co-equal |egislative bodies. The people, by the initiative
and referendum processes, nmay anmend or repeal an Act of the
Legi sl ature; and the Legislature, on its part, may anend or
repeal an Act initiated by the people if it conplies with the
Constitutional restriction that no nmeasure enacted or approved
by a vote of the electors shall be repeal ed or anended except
upon a yea-and-nay vote, upon rollcall of two-thirds of all of
t he nenbers el ected to each house.

Id. at 915 (Enphasis supplied).

Anot her suprene court decision, State, ex rel. Strutz v. Baker 299



N.W 574, 576, 579 (N.D. 1941) (also construing the predecessor to
N.D. Constitution Article Ill), contains very sinilar |anguage:

The people | egislate through their agent known as the

Legi slature, or may legislate as prescribed by this section 25
of the Constitution as anended. When the people |egislate by
their agent, the Legislature has the power to anend and repea
its own acts when in its judgnment it sees fit; but with
reference to initiated neasure nmay not repeal ed or anmended
"except upon a yea and nay vote upon roll call of two thirds of
all the menbers elected to each house". See State ex rel

Traux et al. v. Smart et al., 48 N.D. 326, 184 N.W 623;
Boutrous et al. v. Thoresen et al., 54 N.D. 289, 209 N.W 588.

* x K %

Qur Constitution places a |linmtation upon the right of the
Legi slature to repeal or anmend an initiated neasure.

(Enphasis supplied). This |language also inplies that only initiated
measures require a two-thirds vote of the Legislature to amend or
repeal the neasure

There is dictumin one North Dakota Suprene Court case inplying that
a two-thirds vote of the Legislature is required to anend or repea
referred neasures that have been approved by the voters. See
Boutrous v. Thoresen 209 N.W 558, 560 (N.D. 1926). In that case
the i ssue before the court concerned whether a 1925 | aw governi ng
county tax reassessment procedures had amended a 1919 statute
establishing the Ofice of the Tax Comnm ssioner. The court held that
the Legislature had not intended to amend or repeal the 1919 | aw by
enacting the 1925 law. The court reasoned that because the 1925 | aw
had passed by only a magjority and not by a roll call vote to
two-thirds of the nenbers elected to each house, the 1925 Legi sl ature
had not intended to anmend or repeal the 1919 provision. 1d. The
court, therefore, found it "unnecessary" to pass upon the
constitutionality of the 1925 statute. 209 NW at 559-60. The
suprenme court's decision in Boutrous was based on a finding of

| egislative intent, and the court's |anguage concerning the
application of the two-thirds vote requirement to referred neasures
was nerely dictum In light of the history of the current
constitutional provision and the argunments di scussed above, this
dictumin the Boutrous decision is not deterninative here.

Finally, an interpretation that the |ast sentence of section 8
applies only to initiated neasures is supported by the apparent
publ i ¢ understandi ng of that |anguage. Bismarck Tribune newspaper
articles discussed the constitutional |anguage in question when that
| anguage was first proposed by the Constitutional Convention in 1972
and agai n when the constitutional amendnment was proposed by the
Legislature in 1977. The North Dakota Suprene Court has considered
such newspaper articles in its interpretation of constitutional
provisions in the past. See, e.g., State, ex rel. Sanstead v. Freed
251 NW 2d. 898, 907 (N.D. 1977). In a January 29, 1972, article
concerning the initiative and referendum constitutional provisions,

t he Bi smarck Tribune wote:



Finally, one of the new provisions would allow the Legislature,
by two-thirds vote in each house, to anend or repeal, after
seven years, any nmeasure put on the books by voter initiative.

(Enphasis supplied). On April 1, 1977, an article concerning these
constitutional provisions appeared in the Bismarck Tribune stating:

Al'so included in the anmendnent is a provision which would
renove the present requirenent that two-thirds of the
Legi sl ature must vote to change any initiated neasure approved
by the people. Kretschmar said the proposed anmendment woul d
require the two-thirds vote for seven years, but after that it
woul d only take a sinple majority in the Legislature to change
initiated neasures.

(Enphasi s supplied). The | anguage of both of these articles at |east
implies that the understanding of the drafters and the public was
that the repeal and amendrment requirenents would apply only to
initiated neasures.

In conclusion, the |ast sentence of section 8 nust be interpreted to
apply only to initiated neasures that have been approved by the
voters. Application of the language in question to referred neasures
that have been approved by the el ectorate would not further the

pur poses of the constitutional provision, and, indeed, would lead to
an arbitrary and absurd result. Mbreover, it was the drafters

intent that the constitutional provision wuld apply only to
initiated neasures.

Therefore, only an initiated neasure approved by the el ectors may not
be repeal ed or anended by the Legislative Assenbly for seven years
fromthe nmeasure's effective date, except by a two-thirds vote of the
menbers el ected to each house. That restriction does not apply to
referred neasures. Such referred neasures, |ike any other |aw enacted
by the Legislature, may be anmended or repeal ed as otherw se provi ded
by | aw.

- EFFECT -
This opinion is issued pursuant to N.D.C. C section 54-12-01. It
governs the actions of public officials until such tinme as the

gquestion is decided by the courts.

NI CHOLAS J. SPAETH
Attorney Cenera

Assisted by: Laurie J. Lovel and
Assi stant Attorney Genera



