Dat e |ssued: January 12, 1987 (AGO 87-01)
Requested by: Earl R Poneroy, Conmi ssion of Insurance
- QUESTI ON PRESENTED -

Whet her | egal fees and expenses incurred in the defense of an insured for an
i nsurance conpany prior to a determ nation that the insurance conpany is

i nsol vent are "covered clains" within the neaning of N.D.C. C. chapter 26.1-42
whi ch nust be paid by the North Dakota |Insurance Guaranty Associ ation

- ATTORNEY GENERAL'S OPI NI ON -

It is ny opinion that fees and expenses incurred in the defense of an insured
for an insurance conpany prior to a determi nation that the insurance conpany is
i nsol vent are not "covered clains" within the meaning of N.D.C.C. chapter
26.1-42 and therefore nust not be paid by the North Dakota |Insurance Guaranty
Associ ati on.

- ANALYSI S -

Your question addresses the obligation of the North Dakota I nsurance Guaranty
Association to rei nburse an attorney for fees and expenses when the attorney has
been retained to defend an i nsured whose policy of insurance covers such costs
and is with an insurance conpany which later is declared to be insolvent.

The North Dakota | nsurance Guaranty Association was created pursuant to N.D.C. C.
chapter 26.1-42 (the nodel National Association of Insurance Comm ssioner's
Guaranty Association law). That chapter requires the Association to pay the
"covered claims" of certain insolvent insurers. A "covered clainm nust be one
"within the coverage of an insurance policy." Enphasis supplied. N.D.C C.
section 26.1-42-02(3). N.D.C.C. chapter 26.1-42 does not specifically address
whet her attorney's fees and expenses incurred in defending i nsurance conpany

pol i cyhol ders may be considered a "covered claim" |In addition, the North
Dakota Suprene Court has not addressed this issue.

Courts in other states have addressed the issue of whether attorney's fees and
expenses shoul d be rei nbursed by guaranty associations for |egal services

provi ded to policyholders prior to a determi nation that an insurance conpany is
i nsolvent. Most, if not all, of those jurisdictions have adopted the N. A |1.C
nodel |aw for guaranty associ ations. The general rule is that reinbursenent for
attorney's fees and other professional services may not be paid by insurance
guaranty associ ations as "covered clains" if those services were rendered to

i nsureds prior to a determi nation of insolvency of an insurance conpany. See
generally 30 AAL.R 4th 1110 (1984).

The deci sion, Chio Insurance Cuaranty Association v. Sinmpson, 439 N. W2d. 1257
(Chio Ct. App. 1981), exenplifies this general rule. In Sinpson, the court held
that attorney's fees incurred in defending an i nsurance conpany's policyhol der
prior to the conpany's insolvency did not ambunt to "covered clains" to be paid
by the insurance guaranty association. The court noted that the GOhio
Legislature in creating the Chio Insurance Guaranty Associ ati on stated one of
its purposes to be to avoid "financial loss to claimants or policyhol ders
because of the insolvency of an insurer." The Court concluded that the

associ ation was designed to protect policyhol ders and persons who had cl ai ns
agai nst policyhol ders, not general creditors of insolvent insurance conpanies.
The court further said that its conclusion was "in line with what appears to be



t he unani nous position of appellate courts in those sister jurisdictions which
have construed nearly identical statutes when confronted with simlar

ci rcunstances."” Sinpson, at 1259. See, e.g., Geenfield v. Pennsylvania

I nsurance Guaranty Association, 389 A 2d. (Pa. Super. Ct. 1978); Florida

I nsurance Guaranty Association v. Price, 450 S. 2d. 596 (Fla. C. App. 1984);
Metry v. M chigan Property & Casualty Guaranty Association, 267 N W2d. 695
(Mch. 1978).

A claimfor attorney's fees and expenses woul d not becone a "covered clainf
within the meaning of N.D.C.C. section 26.1-42-02(3) by virtue of the fact that
the insured' s policy provides coverages for those costs. In Wiite v. Al aska

I nsurance Guaranty Association, 592 P. 2d. 367 (Alaska 1979), the Al aska Suprene
Court followed the rule stated above and said the Guaranty Association Act "on
its face limts 'covered clains' to those asserted by clainmants or insured" and
the insured is the person who is naned on the policy form The plaintiff
attorney was not a named insured on the policy form The court said the
plaintiff attorney also did not constitute a "claimant" under the insurance
policy contract because he was not a "third party victimwho may be entitled to
rei mbursenment for injury or damage which under the ternms of the policy triggers
the insurer's obligation to pay benefits.” 1d. at 369.

The only published decisions found which have awarded a claimfor attorney's
fees against a guaranty association involved circunstances where either the
state guaranty association or the insured' s insurance conpany itself refused to
fulfill an obligation to defend an insured who was therefore subsequently forced
to hire legal counsel to defend agai nst such clains. See, e.g., Florida

I nsurance Guaranty Association v. G orano, 485 S.2d. 453 (Fla. Dis. Ct. App.
1986) and Isaacson v. California |Insurance Guaranty Association, 169 Cal. App.
3rd. 1062 (1985).

The cases revi ewed above interpreting insurance guaranty associ ation statutes
simlar to N.D.C.C. chapter 26.1-42 agree that |egal services rendered on behalf
of an insurance conpany to its insureds according to the terns of an insurance
policy and before the conpany is determi ned to be insolvent nmay not be

rei mbursed by guaranty associ ations as "covered clai ns" under the insurance

policy.
- EFFECT -

This opinion is issued pursuant to N.D.C.C. section 54-12-01. It governs the
actions of public officials until such tine as the question presented is decided
by the courts.
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