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- - QUESTI ON PRESENTED- -

Whet her the court in a crimnal proceeding against a person for
abuse of a child is required by ND. CC § 50-25.1-08 to appoint a
guardian ad litemfor the child.

-- ATTORNEY GENERAL'S OPI NI ON- -

It is ny opinion that the court in a crimnal proceeding agai nst
a person for abuse of a child is not required by N D.C C § 50-25.1-
08 to appoint a guardian ad litemfor the child.

-- ANALYSI S- -

N.D.C.C. § 50-25.1-08 states:

50-25. 1-08. GUARDI AN AD LITEM The court, in every case
i nvol ving an abused or neglected child which results in a judicial
proceedi ng shall appoint a guardian ad litem for the child in those
pr oceedi ngs.

A guardian ad litem is a representative who speaks for the

interests of a mnor in specific litigation. Shuck v. Shuck, 44
N.W2d 767 (N.D. 1950). The appointnment of a guardian ad litem
contenpl ates counsel for the child in the litigation. McGQurren v.

S.T., 241 N.W2d 690 (N.D. 1976).

N.D.C.C. 8§ 50-25.1-08 requires appointnent of a guardian ad
[item in any judicial proceeding involving an abused or neglected
child in which the interests of the child are being litigated or
determned. N D.C C Ch. 50-25.1 contenpl ates proceedi ng through the
juvenile court system as a nethod of protecting children. N.D. C C
88 50-25.1-05.2; 50-25.1-07. In juvenile court proceedings, the
guardian ad litemhas a clear role to advocate for the child.

The legislative history is silent on whether guardians ad litem

were required to be appointed in crimnal actions. N.D.C.C. 8§ 1-02-
39 states the consequences of a particular construction nmay be
consi dered in determning the intent of |egislation. Thus, it is

rel evant to consider whether the purposes of NDCC Ch. 50-25.1



woul d be acconplished by the appointnent of guardians ad litem in
crimnal actions.

The purpose of ND.C.C. Ch. 50-25.1 is to protect children by
encouraging the reporting of abuse and neglect and encouraging the
protection and treatment of such children. ND CC § 50-25.1-1. 1In
crimnal proceedi ngs agai nst a person for abuse of a child, the child
is a potential witness. The child's future care, custody, or welfare

is not being litigated in the proceeding. Under current laws, a
witness in a crimnal matter does not have a voice in the manner the
action proceeds. A guardian ad litem representing a child w tness

would have no role in the crimnal action nor any opportunity to
speak for the child. The consequences of construing ND C C § 50-
25.1-08 to require the court in a crimnal proceeding to appoint a
guardian ad litem would be that the court would appoint a person
without a role or authority in the proceeding.

It may be useful to have advocates for witnesses and victins in
crimnal proceedi ngs. However, it 1is not the clear intent of
N.D.C.C. 8 50-25.1-08 to require appointment of guardians ad litemin
crim nal proceedings.

- - EFFECT- -
This opinion is issued pursuant to ND CC § 54-12-01. It
governs the actions of public officials until such time as the

guestion is decided by the courts.
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