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- - QUESTI ONS PRESENTED- -
l.

Whet her court-appoi nted defense counsel fees or expenses are
'costs of prosecution' pursuant to N D.C C § 29-26-22.

.
Whet her an affidavit of identification, as required in N

8§ 28-20-15, is applicable to a judgnent entered pursuant to N
§ 29-26-22.

D.C C
D.C.C
[,

Whether it is the responsibility of either the judgnent creditor
or debtor to satisfy, or partially satisfy, a judgnent for fines and
costs entered pursuant to N D C C. § 29-26-22.

-- ATTORNEY GENERAL'S OPI NI ON- -
l.

It is my opinion that court-appointed defense counsel fees or
expenses are not 'costs of the prosecution' pursuant to NDCZC 8§
29- 26- 22.

.

It is ny further opinion that an affidavit of identification, as
required in NDCC § 28-20-15, is applicable to a judgnent entered
pursuant to N.D.C. C. 8§ 29-26-22.

L1,

It is ny further opinion that, absent the return of an execution

satisfying a judgnent, it 1is the responsibility of either the
judgnent creditor or debtor to satisfy, or partially satisfy, a
judgment for fines and costs entered pursuant to NDCC 8§

29-26-22.



- - ANALYSES- -
l.

N.D.C.C. 8§ 29-26-22 provides for the taxing of the costs of the
prosecution against a crimnal defendant. That statute provides as
foll ows:

29-26-22. JUDGMVENT FOR FINES AND COSTS-- STATEMENT TO BE FI LED
BY COURT- - DOCKETI NG AND ENFORCEMENT. I n all cases of conviction, the
costs of the prosecution may be taxed against the defendant. |If the
court does assess costs as part of its sentence, the court shall
include in the judgnent the facts justifying the anmount assessed.
Costs shall not include any apportionnent of salaries of judicial or
| aw enforcenent officers, nor shall any apportionnent of maintenance
costs, utility expenses, or anortization of capital expenditures be
included in any assessnment of costs. A judgnment that the defendant
pay a fine and costs, or either, nust be docketed, and thereafter
constitutes a lien upon the real estate of the defendant in Iike
manner as a judgnent for noney rendered in a civil action.

Furthermore, N D.C.C. 8 12.1-32-02(1)(a) authorizes a court to
require paynent of the reasonable costs of a convicted person's
prosecution as a sentencing alternative.

The term 'costs of the prosecution' has not been defined by the
North Dakota Legislature. However, wunless a contrary intention
plainly appears in the statute, words used in any statute are to be
understood in their ordinary sense. N.D.C.C. § 1-02-02.

Both N.D.C.C. 88 29-26-22 and 12.1-32-02(1)(a) refer to the
costs of the defendant's prosecution. The term 'crimnal
prosecution' has been defined as:

An action or proceeding instituted in the proper court on behal f
of the public, for the purpose of securing a conviction and
puni shment of one accused of a crine. Bl ack's Law Dictionary,
Rev.4th Ed. p. 448.

Nei t her of these statutory provisions refer to the 'costs of the
def ense.’ The 'costs of the prosecution' are those costs which
necessarily nust be expended during the crimnal prosecution of a
defendant to gain his conviction and punishment. Had the North
Dakota Legislature intended that 'costs of the prosecution' include
the 'costs of the crimnal proceedings,” which would enconpass
indigent attorneys fees, it would have specifically mde such a
provi si on.



It is ny conclusion that indigent attorneys fees and expenses
are not includable as 'costs of the prosecution' within the provision
of N D CC § 29-26-22.

This is not to say that such fees are not collectable from a

def endant . N.D.CC 8§ 29-07-01.1 authorizes a state's attorney to
seek recovery of any such expenses within six years of the date when
the anmpbunt was paid on the defendant's behalf. That section
provi des:

29-07-01. 1. PAYMENT OF EXPENSES FOR DEFENSE OF | NDI GENTS.
Lawyers appointed to represent needy persons shall be conpensated at
a reasonable rate to be determined by the court. Expenses necessary

for the adequate defense of a needy person, when approved by the
judge, shall be paid by the county wherein the alleged offense took
place if the action is prosecuted in county court, and by the state
if the action is prosecuted in district court. The state shall also
pay the defense expenses in any felony action prosecuted in county
court pursuant to subsection 7 of section 27-07.1-17. A def endant
wi th appoi nted counsel shall pay to the county or state such sunms as
the court shall direct. The state's attorney of the county wherein
the action was prosecuted shall seek recovery of any such suns any
time he determ nes the person for whom counsel was appoi nted may have
funds to repay the county or state within six years of the date such
anount was paid on his behelf.

In addition, as noted in State v. Kottenbroch, 319 N.W2d 465
(N.D. 1982), the court may order the repaynent of indigent defense
counsel expenses as a condition of probation. Furthernore, a
defendant nay be required to pay court-appointed attorneys fees
pursuant to a plea agreement. State v. Thorstad, 261 N.W2d 899
(N.D. 1978).

These attorney fee costs will not be assessed as 'costs of the
prosecution’ but , r at her, either as part of the terms of a
contractual plea agreement or wthin the confines of State v.
Kot t enbroch, as a condition of probation.

The relevant statutes discussing the docketing of noney
judgnents are as follows:

28-20-15. AFFIDAVIT OF | DENTI FI CATI ON REQUI RED BEFORE FI LI NG OF
JUDGMVENTS. --No judgnment for the recovery of noney aginst any person
shal | be docketed or entered until the judgnent creditor, his agent,
or attorney shall have filed with the clerk of the district court an
affidavit stating the full name, occupation, place of residence, and
post-office address of the judgnment debtor, to the best of affiant's
information and belief, and if the debtor has a known street address,



or residence nunber, or both, it shall be given. This section shal
not apply to any case where a judgnent is taken against a
corporation, copartnership, public official, or party sued in a
representative capacity. Failure to file such affidavit, or the
filing of a defective or insufficient affidavit, shall not invalidate
t he judgnment docketed or entered, but the clerk of the district court
entering or docketing a judgnent wthout such affidavit of
identification, shall be liable to any person danaged thereby in the
sum of five dollars.

29- 26- 22. JDUGVENT FOR FINES AND COSTS-- STATEMENT TO BE FI LED
BY COURT- - DOCKETI NG AND ENFORCEMENT. S A judgnment that the
defendant pay a fine and costs, or either, nust be docketed, and
thereafter constitutes a lien upon the real estate of the defendant
in alike manner as a judgnment for noney rendered in a civil action.

A judgnent for fines and costs docketed pursuant to N D. C. C 8§
29-26-22 is treated as a noney judgment which could otherw se be

entered pursuant to N.D.C.C. Ch. 28-20. N.D.C.C 8§ 28-20-15
specifically provides that 'no judgnent for the recovery of nobney
agai nst any person shall be docketed or entered until the judgnent

creditor, his agent, or attorney shall have filed with the clerk of
the district court' the affidavit of identification required by that
section. Since a NDCC § 29-26-22 judgnent is treated as a noney
judgment rendered in a civil action, an affidavit of identification
nmust be fil ed.

Il
N.D.C.C. § 28-20-25 provides as foll ows:

28-20-25. DI SCHARGE OF RECORD. Upon the return of an execution
i ssued upon a judgnent that has been satisfied, or the presentation
of a satisfaction duly executed, to the clerk of any district court,
the clerk shall imrediately note upon the judgnent docket the date
and manner of the cancell ation.

In addition to these two procedures for satisfaction of a
judgnent, a judgment debtor nmay utilize the nethods of N.D.CC 8§
28-20-28 or Rule 7.1(b) of the North Dakota Rules of Court should a
judgnment creditor not be found or refuse to satisfy a judgnent.

N.D.C.C. 8§ 28-20-24 authorizes satisfaction of a judgnment by
the judgnment creditor or his representative. That section provides:

28-20- 24. SATI SFACTI ON OF JUDGMENT. - - Any judgnment rendered or
docketed in any district court of this state may be canceled and
di scharged by the clerk thereof, wupon the filing with him of an
acknow edgnment of the satisfaction thereof signed by the party in
whose favor the judgnent was obtained, or by his attorney of record,



his executor or admnistrator, or his assignee, and duly acknow edged
in the manner required to admt a deed of real property to record.

Al though a judgnment creditor or his representative wll
generally execute a satisfaction of a judgnment a refusal by the

judgnent creditor to execute such satisfaction will require action by
the judgnment debtor to renove the judgnent, in whole or in part, from
the court's judgnent rolls. N.D.C.C. 8§ 28-20-24 does not require

that a judgnent creditor or his representative satisfy a judgnent in
whole or in part. Should the judgnent creditor refuse to satisfy the
j udgnent and shoul d an execution not be returned as wholly satisfied,
the judgnent debtor wll have the responsibility to seek a court
order satisfying the judgnment pursuant to the provisions of ND CC
§ 28-20-28 or ND.ROC 7.1(b).

| recognize that fines or costs will be paid directly to the
clerk of court. If a judgnment for fines or costs has been docketed,
I would suggest that the state's attorney and the clerk of court
establish a procedure whereby these judgnments be satisfied, in whole
in or in part, upon payment of the fines or <costs by a
def endant / debt or .

- - EFFECT- -
This opinion is issued pursuant to ND CC § 54-12-01. It
governs the actions of public officials until such time as the

guestion presented is decided by the courts.

Ni chol as J. Spaeth
At t orney Gener al

Assi st ed by: Robert P. Bennett
Assi stant Attorney General



