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- - QUESTI ON PRESENTED- -

Whether N.D.C.C. 8 54-12-01(18) authorizes the Attorney Genera
to appoint a hearing officer in appeals to the Departnent of Human
Services by claimants aggrieved by decisions of a county socia
servi ce board.

-- ATTORNEY GENERAL'S OPI NI ON- -

It is ny opinion that N.D.C.C. § 54-12-01(17) does not authorize
the Attorney Ceneral to appoint a hearing officer in appeals to the
Departnent of Human Servi ces by claimants aggri eved by decisions of a
county social service board.

- - ANALYSI S- -

Under N.D. Adm n. Code Ch. 75-01-03, an applicant or recipient
of public assistance may appeal the decision of a county social
servi ce board regarding a public assistance case to the Departnent of
Human Servi ces. The Departnent's authority to review decisions of
the county social service board in public assistance cases is founded
in the Departnment's duty to direct and supervise county
adm ni stration of public assistance prograns such as food stanps,
energy assistance, aid to dependent children, and nmedi cal assistance.
N.D.C.C. 88 50-06-05.1(18), (20), 50-09-02(3), and 50-24.1-04. The
Departnent has the authority to adopt rules necessary to carry out
its responsibilities and is specifically authorized in the medica
assi stance and aid to dependent children prograns to make such rul es
as are necessary to receive aid fromthe federal government for these
pr ogr ans. N.D.C.C. 8§ 50-06-15, 50-24.1-04, and 50-09-02(1).
Federal regulations require that states receiving public assistance
funds provide for a 'fair hearing" process for applicants and
reci pients. 7 CF.R 273.15; 42 CF. R 431, Subpart D 45 C. F.R
205. 10. The state neets these requirenents through the hearing
process found at N.D. Admin. Code Ch. 75-01-03.

The executive director of the Department designates a hearing
officer, referred to as an appeals referee, to conduct hearings under
this chapter. N.D. Admin. Code 8§ 75-01-03-01(3). The chapter
provides that a dissatisfied applicant, recipient, registrant, or
licensee may request departnental review of decisions made by a
county social service board or by a division of the Departnent. N.D



Adnmin. Code § 75-01-03-01(2). The executive director of the
Departnent, therefore, has authority to appoint an appeals referee in
bot h appeal s of county social service board decisions and appeal s of
Depart nent deci si ons.

N.D.CC &8 50-06-05.1(21) declares an exception to the
executive director's authority to appoint an appeals referee in
appeal s of Departnment decisions. The subsection states that the
Depart nent has the duty:

To provide an administrative appeal and hearing process for al
claimants who are aggrieved by a decision of the departnent.
Provi ded, however, that upon request of any claimant, the departnent
shall refer the claimant's appeal or request for administrative
hearing to the attorney general for the appointnment of a hearing
of ficer who is not an enpl oyee of the departnent and who has not been
i nvol ved in the decision fromwhich the claimant has appeal ed.

There is no exception in statute or rule to the executive
director's authority to appoint appeals referees in appeals of
deci sions of county social service boards.

N.D.C.C. 8§ 54-12-01(18) gives the Attorney General the duty:

To appoint, upon request, hearing officers to conduct hearings
pursuant to chapter 28-32 in those instances where a clainmant
requests that the hearing be conducted by an individual who is not
enpl oyed by the agency which nmade the decision from which the
cl ai mant has appeal ed pursuant to section 50-06-05.1

Appeals of county social service board decisions are not
appeal ed pursuant to N.D.C.C. § 50-06-05.1. Therefore, these
statutes do not authorize the Attorney Ceneral to appoint an appeals
referee in appeals of county social service board deci sions.

A claimant who is aggrieved by the decision of the Departnent
regarding the appeal of a county social service board decision my
appeal it to the district court pursuant to N.D.C.C Ch. 28-32.
Since the decision to be appealed is a decision of the Departnent,
the claimant would also be able to appeal it a second tinme through
the Departnent's adm nistrative process pursuant to ND CC 8§ 50-

06- 05. 1(21). In the second appeal, the claimant could request that
the Attorney General appoint a hearing officer. However, the
cl ai mant woul d be appealing the decision of the executive director of
the Departnment of the executive director. The Legislature may w sh

to address this anomaly.
- - EFFECT- -
This opinion is issued pursuant to NDCC 8§ 54-12-01. It

governs the actions of public officials until such time as the
question presented is decided by the courts.



Ni chol as J. Spaeth
Attorney General

Assi sted by: Judith A Cunm ngs
Assi stant Attorney Ceneral



