Dat e | ssued: May 1, 1986 (AGO 86-18)
Requested by: Walter R Helle, H ghway Commi ssioner
- QUESTI ON PRESENTED -

Whet her the State of North Dakota holds title to the oil, gas and
fluid mnerals or any other minerals not necessary for highway

pur poses underlying highway rights of way purchased by the state
prior to 1953 and conveyed to the state by deeds that do not contain
m neral reservations.

- ATTORNEY GENERAL'S OPI NI ON -

It is ny opinion that the State of North Dakota does not hold title
to the oil, gas and fluid mnerals or any other mnerals not
necessary for highway purposes underlying rights of way purchased by
the state prior to 1953 and conveyed to the state by deeds that do
not contain mneral reservations.

- ANALYSI S -

It appears that the question presented arises as a result of the
confusion and uncertainty which has historically evol ved respecting
the nature of the estate the state acquires in | and obtained for

hi ghway purposes. The State of North Dakota first began its

i nvol venent with the highway systemof this state in 1917, when the
Legi sl ati ve Assenbly approved an Act establishing the State Hi ghway
Commi ssion. 1917 N.D. S.L. 131. 1In 1919, the Legislature amended the
1917 Act and for the first time authorized the state to obtain, by
purchase or em nent domain, property for construction of state

hi ghways. 1919 N.D.S. L. 141, Section 6.

While this statute was subsequently repeal ed, 1927 N.D.S. L. 159,
Section 26, nearly identical |anguage was included within the

provi sions of 1927 N.D.S.L. 159, Section 20, and subsequent
amendnments. 1933 N.D. S. L. 128, Section 1. 1927 N.D.S.L. 159,
Section 20, as anmended 1933 N.D.S. L. 128 (hereinafter "Chapter 159")
provided in part as follows:

SECTI ON 20. PURCHASE OF RI GHT OF WAY, GRAVEL, ETC., BY STATE
HIl GHWAY COVMM SSI ON. The State Hi ghway Commission or its
successor, by resolution or order nmay, on behalf of the state,
and as part of the cost of construction, reconstruction,

wi deni ng, altering, changing, locating, relocating, aligning,
real i gning, or maintaining, or for providing a tenporary road
for public use, may purchase, acquire, takeover or condem
under the right and power of em nent domain, for the state, any
and all lands which it shall deem necessary for present public
use, either tenporary or permanent, or which it nmay deem
necessary for reasonable future public use, and to provide
adequate drainage in the inprovenent, construction,
reconstruction, w dening, altering, changing, |ocating,

rel ocating, aligning, realigning, or nmaintaining of a state

hi ghway. It may, by the same neans, secure any and al

mat eri al s, including clay, gravel, sand or rock, or the |ands
necessary to secure such material, and the necessary |and,



| ands or easenents thereover, to provide ways and access
thereto. It may so acquire such land, |ands or materials
notw t hstanding that the title thereto now or hereafter be
vested in the State or any division thereof.

* *x %

The State Hi ghway Conmi ssion may vacate any |and or part
thereof, or rights in [ and which have been taken or acquired
for highway purposes under the provisions of this Act by
executing and recording a deed thereof, and said vacation shal
revest the title to the lands or rights so vested in the
persons, their heirs, successors or assigns in whomit was
vested at the time of the taking. The Governor, on
recommendati on of the State Hi ghway Conmi ssion, is authorized
to sell and convey on behalf of the state the interests of the
state in property acquired by purchase under this Section and
deened no | onger necessary for the purposes of the Act, and the
proceeds of such sale so far as practicable be credited to the
funds from whi ch such purchase was originally made.

The nature and extent of the estate obtained under this statute was
first construed in 1939. By a l|letter dated Decenber 15, 1939, an
assistant attorney general expressed the opinion that the title to
property obtained by the state for highway purposes was in the nature
of an easenent. The opinion, however, was overruled follow ng the
Nort h Dakota Supreme Court's decision in State H ghway Conmi ssion v.
State, 297 NNW 194 (N.D. 1941). See letter from Attorney General E
T. Christenson to North Dakota Hi ghway Conm ssioner S. W Thonpson
(Septenber 22, 1951).

In State Hi ghway Conmi ssion, the highway conm ssion sought to obtain
a right of way for highway purposes across a section of school |and
pursuant to the provisions of Chapter 159. The case was deci ded on
the i ssue of whether Chapter 159 authorized the hi ghway comr ssion to
obtain easenents for highway rights of way. The court stated as
fol |l ows:

It is manifest fromthe wording of this statute that it
contenpl ates not the acquisition of easenments for rights of way
or other purposes, but the acquisition of |land and naterials
when necessary to acquire the same for hi ghway purposes, and
that the title thereto shall be taken and vested in the State.
297 N.W at 197.

A nunber of years passed before the court again had the opportunity
to construe the nature of the estate obtained by the state for

hi ghway rights of way. 1In Rutten v. Wod, 57 NW2d 112 (N. D. 1953)
the controversy centered on the issue of what title the state

obtai ned in congressional section |ines opened for public highways.
The court held that under the provision of Section 24-07-03, R C
1943, the thirty-three feet on either side of a congressional section
line is an easenent for highway purposes only and the fee renmins
with the contiguous | andowners.

Rutten was a prelude to legislative intervention construing the
nature of the estate obtained by the state for highway rights of way.



On March 11, 1953, the Legislative Assenmbly of North Dakota approved
an Act declaring the intent of the Legislature with regard to the
"taking or acquiring of property for highway purposes.” 1953
N.D.S. L. 212. The statute declared the intent of the Legislature
that only an easenent was to be taken in property for highway
purposes and that any estate obtained greater than an easenent was to
be reconveyed. (See N.D.C.C. Sections 32-15-03, 32-15-03.2).

In addition, the Legislative Assenbly, in conjunction with

conpr ehensi ve changes to the | aws governing the state's highway
system repeal ed Chapter 159 as set forth above. 1In lieu thereof,
the Legislature enacted 1953 N.D. S. L. 177, Sections 90, 100, the
provi si ons of which are presently contained virtually unchanged in
N.D.C.C. Sections 24-01-18, 24-01-28, and provide as foll ows:

24-01-18. RIGHT OF WAY AND MATERI ALS MAY BE ACQUI RED BY
PURCHASE OR EM NENT DOMAIN. The comm ssioner, by order, on
behal f of the state, and as part of the cost of constructing,
reconstructing, w dening, altering, changing, |ocating,

rel ocating, aligning, realigning, or maintaining a state

hi ghway, or of providing a tenporary road for public use, may
purchase, acquire, take over, or condemm under the right and
power of eminent dommin, for the state, any and all lands in
fee sinple or such easenents thereof which he shall deem
necessary for present public use, either tenporary or

per manent, or which he nay deem necessary for reasonable future
public use, and to provi de adequate drainage in the

i mprovement, reconstruction, w dening, altering, changing,

| ocating, relocating, aligning, realigning, or maintaining of a

state hi ghway, provided however, as to any and all [|ands
acquired or taken for highway, road or street purposes, he
shall not obtain any rights or interest in or to the oil, gas

or fluid mnerals on or underlying said |ands. No county shal
be required to participate in the cost, or expense of right of
way for the state highway system By the sane neans, he may
secure any and all materials, including clay, gravel, sand or
rock, or the |l ands necessary to secure such naterial, and the
necessary | and or easenent thereover, to provide ways and
access thereto. He may acquire such land or materials

notwi thstanding that the title thereto may be vested in the
state or any division thereof; provided, however, that no
interests in gas, oil or fluid mnerals shall be acquired by
this procedure.

24-01-28. VACATI NG H GHWAYS BY COWM SSI ONER - SALE OF
PROPERTY. The conmi ssioner may vacate any |and or part
thereof, or rights in land taken or acquired for highway

pur poses under the provisions of this title, by executing and
recording a deed thereof, and said vacation shall revest the
title to the land or rights in the persons, their heirs,
successors, or assigns, in whomit was vested at the tinme of
the taking. As oil, gas and fluid mnerals are not a part of
and essential for highway purposes, all such rights heretofore
taken, if any, are hereby vacated and returned to the person or
persons in whomthe title was vested at the tinme of taking,
their heirs, admnistrators, executors or assigns. Such
reconveyance shall be subject to any existing contracts or



agreenents covering such property, and all rights and benefits
t hereof shall accrue to the grantee. The governor, on
recommendati on of the commi ssioner, may sell and convey on
behal f of the state the interests of the state in property
acqui red by purchase under this title and deened no | onger
necessary for the purposes thereof, and the proceeds of such
sale so far as practicable shall be credited to the funds from
whi ch such purchase was nmade originally.

The first controversy to arise after the Legislature adopted the 1953
enactnents involved an action against the state to quiet title to the
oil and gas and other minerals in and under certain |ands which had
been obtained by the state for highway purposes by em nent domai n.

In Wallentinson v. WIllians County, 101 N.W2d 571 (N.D. 1960), the
North Dakota Suprene Court held that title to oil and gas interests
underlying rights of way obtained by the state by em nent donmain were
reconveyed to their former owners.

The controlling statute was N.D.C. C. Section 24-01-28. (1953
N.D.S. L. 177.) It was urged that N.D.C.C. Section 24-01-28,
constituted a violation of Section 185 of the North Dakota
Constitution (currently renunbered as Article VI, Section 18)
prohibiting the state frommaking gifts. Rejecting this argunent,
the court exam ned the provisions of Chapter 159. The court noted
that the statute contained provisions for the vacation of [and "taken
or acquired" for highway purposes under the provisions of the Act by
revesting the title, or a part thereof, in the person, their heirs,
successor or assigns in whomtitle was vested at the tinme of taking.
Id. at 577, 579.

After outlining the holding in State H ghway Commi ssion, the court
held that the title acquired by the state in rights of way obtained
by em nent domain under the provision of Chapter 159 was sonething
"nore than an easenent" but |ess than a "fee sinple absol ute”

Wal | entinson at 576. The court went on to state that since the
statute under which the state acquired title provided for revesting
of title when the Iand or rights were no | onger needed for highway
purposes, it is presuned that the owners received | ess consideration
than they woul d have received if the possibility of reverter had not
been present. Accordingly, revesting of rights in | ands deemed no

| onger necessary for highway purposes by the hi ghway comr ssion woul d
not constitute a gift in violation of the constitution. Simlarly,
revesting of interests deened by the Legislature in 1953 to be no

| onger necessary for highway purposes was not a violation of the
constitution. As the court stated:

Revesting of such title to lands or to rights acquired by the
State, when it was determined in 1953 by the Legislative
Assenbly itself that such rights were no | onger needed for the
pur poses for which such title was acquired; was as effectual as
i f such revesting had been done by the highway comm ssion. Al
oil, gas, and fluid-mneral rights acquired by the State when
the I and was taken for highway purposes were, by Chapter 177,
deternmined not to be necessary or required for the purposes for
which the land was taken. Since the statute under which the

| ands were condemmed provided that the |ands or any rights in
such lands shoul d be revested when, as we have herein



deternmined, any of the lands or rights in |lands no | onger were
needed for hi ghway purposes, no provision of the Constitution
was vi ol at ed.

Id. at 578.

The quoted | anguage nakes it clear that the state does not hold title
to the oil, gas and other fluid minerals underlying rights of way
obtai ned by the state by condemmation. Similarly, the court's
decision in Rutten reveals that the state takes only an easement when
it opens congressional section |ines for use as a highway. Accord,
Lalimv. WIllianms County, 105 N.W2d 339 (N.D. 1960); Snall v.
Burl ei gh County, 225 N.W2d 295 (N.D. 1974); Mnot Sand & G avel Co.
v. Helle, 231 NNW2d 716 (N.D. 1975). Accordingly, the state does
not hold title to the mnerals underlying the thirty-three feet on
either side of a section |ine.

As can be seen, however, from our review and anal ysis of the

deci sions cited above, the question of whether the state holds title
to the mineral estate underlying rights of way purchased rather than
condemmed by the state prior to 1953 has never been ruled on by the
courts. Mdreover, while previous attorney general opinions have
apparently ruled both ways on the issue, subsequent |egislative
enactnents and deci sions of the courts have |eft those opinions
inconsistent with the law of this state. Nevertheless, the

concl usi on we reach here has been inplicitly approved by the court
deci si ons cited above.

The controlling statutes are N.D.C.C Section 24-01-28, as quoted
above, and N.D.C C. Section 32-15-03.2, which provides as follows:

32-15-03.2. TERM NATI ON OF ESTATES GREATER THAN AN EASEMENT.
No transfer to the State of North Dakota or any of its
political subdivisions of property for highway purposes shal

be deemed to include any interest greater than an easenent, and
where any greater estate shall have been so transferred, the
same i s hereby reconveyed to the owner from which such | and was
originally taken, or to the heirs, executors, adm nistrators,
or assigns of such owner. Such reconveyance shall be subject
to any existing contracts or agreements covering such property,
and all rights and benefits thereof shall accrue to the

gr ant ee.

N.D.C.C. Section 32-15-03.2 provides, inter alia, that where any
estate greater than an easenent has been transferred to the state for
hi ghway purposes the sane is reconveyed. N. D.C C. Section 24-01-28
provi des that "as oil, gas and fluid mnerals are not a part of and
essential for highway purposes, all such rights heretofore taken, if
any, are hereby vacated and returned to the person or persons in whom
the title was vested at the tinme of taking, their heirs,

adm ni strators, executors or assigns."

If strict adherence is given to N.D.C. C. Section 32-15-03.2, the end
result is that it conflicts with the provisions of N.D.C.C. Section
24-01-18. The Il anguage of N.D.C. C. Section 24-01-18, as set forth
above, provides that the state may secure either by purchase or

em nent domain "all materials including clay, gravel, sand, or rock



or the lands necessary to secure such material . . . provided,
however, that no interest in gas, oil or fluid mnerals shall be
acquired by this procedure.”

If the statutes are to be harnonized, N.D.C C. Section 32-15-03.2
nmust be read in conjunction with N.D.C. C. Section 24-01-18, and
interpreted broadly enough to authorize the state to obtain that
estate necessary to secure the property and "all nmaterials, including
clay, gravel, sand, or rock" necessary for highway purposes. Yet,
N.D.C.C. Section 32-15-03.2 nust be read strictly enough to prohibit
acquisition by the state of oil, gas and other fluid mnerals and
require a revesting with the fornmer owner of any such mnerals ever
obt ai ned.

Considering our interpretation of N.D.C.C. Sections 24-01-28,
32-15-03.2, we nust next determne if these statutes are in conflict
with the constitutional provision prohibiting the state from maki ng
gifts. N D Constitution Article VI, Section 18. W noted in our

di scussion of Wallentinson that the Iands involved in that case were
obtai ned by the state by em nent domain under the provisions of
Chapter 159. Chapter 159 also authorized the state to obtain highway
rights of way by purchase. Consequently, the question becones

whet her the same reasoning applied in Wallentinson is applicable to
situtations where the rights of way are obtained by purchase rather
t han em nent domai n.

At the outset, we note that to the extent the court in Wallentinson
relied on Chapter 159 and N.D.C.C. Section 24-01-28, (1953 N.D.S. L.
177, Section 20) it would appear that these sections are equally
appl i cabl e whether the rights of way were obtai ned by em nent domain
or purchase. Mreover, considering rights of way that are purchased
are often purchased under the threat of condemation, it is |logica
that the sane estate nmust have been obtained. The fact that the

| anguage of Chapter 159 draws sone distinction between the vacation
or disposal of |and which was "acquired by purchase" and that |and
whi ch was taken by eminent donmin, is, therefore, in my opinion of no
consequence.

A careful exam nation of Chapter 159 supports this conclusion. As we
noted above, the |ast paragraph of Chapter 159 provides as follows:

SECTI ON 20. PURCHASE OF RI GHT OF WAY, GRAVEL, ETC., BY STATE
H GHWAY COWM SSI ON

* ok 0k

The State Hi ghway Conm ssion may vacate any |and or part
thereof, or rights in |and which have been taken or acquired
for highway purposes under the provisions of this Act by
executing and recording a deed thereof, and said vacation shal
revest the title to the lands or rights so vested in the
persons, their heirs, successors or assigns in whomit was
vested at the time of the taking. The Governor, on
recommendati on of the State H ghway Conmi ssion, is authorized
to sell and convey on behalf of the state the interests of the
state in property acquired by purchase under this Section and
deened no | onger necessary for the purposes of the Act, and the



proceeds of such sale so far as practicable be credited to the
funds from which such purchase was originally made.

The first sentence of this paragraph provides that the highway

conmi ssion may vacate any |and or part thereof, or rights of |and
"taken or acquired" for highway purposes. The |ast sentence states
that the governor, on reconmmendati on of the highway comr ssion, may
sell and convey "property acquired by purchase under this title"

whi ch property is deened surplus. The first sentence refers to |ands
"taken", which clearly indicates | ands obtained by eninent domain
That sentence, however, also refers to |ands "acquired". The term
"acquire" or its derivative "acquired" neans:

To gain by any neans, usually by one's own exertions; . . . to
obtain by . . . purchase . . . (Enphasis supplied).

Bl ack's Law Dictionary, 41 (4th ed. 1968).

Accordingly, the word "acquired" can be given a broad enough neaning
to include | ands obtained by purchase.

Under this construction, to reconcile any possible conflict between
the first and | ast sentence, the word "nmay" nust be enphasi zed.
Applying this interpretation, Chapter 159 woul d authorize the hi ghway
conmi ssion, with respect to rights of way obtai ned by enm nent domain,
the authority to retain the interests not needed, or reconvey the
interests to the former owners. Wth respect to rights of way
"acqui red" by purchase, however, Chapter 159 woul d authorize the

hi ghway conmi ssion the option to retain the interests not needed,
reconvey to the fornmer owners, or sell the interests not needed.
Applying this interpretation, the court's holding in Wallentinson
woul d be applicable regardless of whether the rights of way were
acquired by purchase or em nent domain. Furthernore, the sane
rationale utilized by the court to hold N.D.C.C. Section 24-01-28
constitutionally firm would be equally applicable to N.D.C. C
Section 32-15-03.2. |In that respect, when the Legislative Assenbly
enacted N.D.C. C. Sections 24-01-28, 32-15-03.2, oil, gas and fluid
m nerals or any other interests not necessary for highway purposes
were revested with their former owners. It is therefore ny opinion
that the State of North Dakota does not hold title to the oil, gas
and fluid mnerals or any other nminerals not necessary for highway
pur poses underlying rights of way purchased by the state prior to
1953 and conveyed to the state by deeds that do not contain mnera
reservations.

- EFFECT -
This opinion is issued pursuant to N.D.C.C. Section 54-12-01. It
governs the actions of public officials until such tine as the

qguestion presented is decided by the courts.

NI CHOLAS J. SPAETH
Attorney Cenera

Assi sted by: Law ence Bender
Assi stant Attorney Genera



