Dat e |ssued: April 30, 1986 (AGO 86-17)
Requested by: Ward D. Briggs, Riverside City Attorney
- QUESTI ONS PRESENTED -
I.

Whet her N.D.C.C. section 24-17-05 provi des an absol ute mandat e upon
t he hi ghway comm ssioner to acquire an outdoor advertising structure
deternmined to be a nonconformi ng structure.

Whet her a political subdivision, acting in a proprietary capacity,
may cause the renoval of a nonconform ng conpensabl e adverti sing
structure without conpliance with N.D.C.C. section 24-17-05.

- ATTORNEY GENERAL'S OPI NI ONS -
l.

It is ny opinion that N.D.C.C. section 24-17-05 does not provide an
absol ute nmandate upon the hi ghway conmm ssioner to acquire an outdoor
advertising structure determ ned to be a nonconform ng structure.

It is ny further opinion that a political subdivision, acting in a
proprietary capacity, may cause the renoval of a nonconform ng
conpensabl e advertising structure w thout conpliance with N.D.C C.
section 24-17-05.

- ANALYSES -
l.
N.D.C.C. section 24-17-05 provides as foll ows:

24-17-05. COVPENSATI ON FOR REMOVAL OF SIGNS. The conmi ssi oner
is directed to acquire by purchase, gift, condemation, or
exchange, signs lawfully erected which do not conformto this
chapter or the regul ations established by the conmi ssi oner
Owners of advertising structures, signs, displays, or devices
acquired by the conmnmi ssioner pursuant to this section, and the
owners of the |l and upon which such displays are |ocated shal

be paid just conpensation for the reasonabl e damages, if any,
suffered by the reason of such renoval

Just conpensation shall be paid upon the renpoval of any outdoor
advertising sign, display, or device lawfully erected and

mai nt ai ned under state |aw, provided that federal matching
funds are appropriated, allotted, and made available to this
state under title 23, United States Code, for the purpose of
provi di ng just conpensation for the renoval of such signs,

di spl ays, or devices. No nmunicipalities, county or |oca
zoning authorities, or political subdivision shall renove or



cause to be renoved any advertising structures, except such
structures that encroach upon the right of way, w thout paying
conmpensation in accordance with this section

Numer ous el enents nust be considered in naking a determination that
an outdoor advertising structure is nonconform ng and conpensabl e.
The date of the erection of the outdoor advertising structure nust be
determined. N.D.C.C. section 24-17-03. The actual zoning, if any,

of the Iand on which the outdoor advertising structure is erected

nmust be determ ned. 23 USC Section 131(d). |If the land is unzoned,
the determ nation nust be made as to the actual use being made of the
land. N.D.C.C. section 24-17-03. |If the determnation is made that

the actual land use is for an unzoned comercial or industria
activity, then a decision nust be nade whether the outdoor
advertising structure is located within the paraneters of the
agreenents between the highway departnent and the United States
Department of Transportation. 23 USC Section 131(d).

The classification of the outdoor advertising structure ultimtely
deals with the paynent of just conpensation for the renoval of the
structure. The essence of N.D.C.C. section 24-17-05 is the

requi rement to pay just conpensation upon renoval of the
nonconform ng outdoor advertising structure. This aspect of the
statute is executory in nature since it prescribes no tine of renoval
for the nonconform ng outdoor advertising structures.

Therefore, the classification is transitory and i s dependent upon the
factual situation in existence at the tine of the actual renoval.
Events intervening fromthe tinme of the initial classification of the
si gn as nonconform ng conpensabl e could have a dramatic effect on the
ultimate classification of an outdoor advertising structure. For
exanpl e, a change in zoning to industrial or conmercial or the actua
use of the land for such purposes would confer the status of
conformty on an outdoor advertising structure |ocated on such
property. In such a case, the sign would not be subject to renoval.

The executory nature of N.D.C.C. section 24-17-05 is further
substantiated by the requirement that federal funds be made avail able
to the state for the purpose of paying just conpensation at the tinme
of the renoval of a conpensable sign. By virtue of this contingency,
the conclusion that the classification of a sign as being
nonconf orm ng conpensabl e woul d render neani ngl ess the acquisition

t hereof by the highway comri ssioner. This is so as the federa
government will not participate in the cost of renoval of any sign
that is considered to be conform ng irrespective of where or when
they were erected. 23 CFR Section 750.700(a).

Further contingencies still exist within the spectrumof N D.C C
section 24-17-05. The questions of the necessity of the taking and
of the conpensability of the property taken are judicial in nature
and have been reserved to the courts. See Kessler v. Thonpson 35
N.W2d. 172 (N.D. 1956); Guerard v. State 220 N.W2d. 525 (N.D
1975) .

It is a well-established rule of statutory construction that the
strict words of a statute should not be adhered to where the result
is injustice or absurdity. |In Interest of B.L. 301 N.W2d. 387



(N.D. 1981); State v. Mees 272 NNW2d. 61 (N.D. 1978). To apply
N.D.C.C. section 24-17-05 as to obligate the hi ghway comnr ssioner to
acquire all nonconform ng outdoor advertising structures regardless
of intervening events or the |ack of appropriate funds to pay for
such acqui sition would be unjust and absurd.

Therefore, it is nmy opinion that N.D.C.C. section 24-17-05 does not
provi de an absol ute mandate upon the hi ghway comni ssioner to acquire
an outdoor advertising structure which does not conformto
appropriate regul ati ons.

N.D.C.C. section 24-17-05 contenplates that the sign owner is
entitled to just conpensation when the advertising structure is
acquired or caused to be renoved by virtue of a legislative enactnent
or adnministrative regulation which renders a legally erected sign
nonconform ng. The statute further provides that a nonconforning

out door advertising structure cannot be rempved until federa

mat ching funds are made available to the state for the payment of
just conpensation.

The foregoing requirenments prohibit the statute's application to a
factual situation involving the political subdivision acting as a

| andowner. |In this instance, the renoval of the outdoor advertising
structure would not be by virtue of an ordi nance or governnenta
regul atory plan. Further, the political subdivision wiuld not be a
reci pient of federal matching funds with which to pay just
conpensation. See 23 U S.C. 131(g). Also, there is no provision
whereby the state allocates the federal matching funds to politica
subdi vi sions. Therefore, in such a factual situation the politica
subdi vision is seeking to act not buy its legislative powers in a
governnental capacity, but in a proprietary capacity as a | andowner.

The distinction between a political subdivision's proprietary and
governnmental function has been | ong recognized in North Dakota. The
Nort h Dakota Supreme Court, in Chrysler Light and Power Co. v. City
of Belfield 224 N.W 871, 877 (N.D. 1929), stated as foll ows:

But, as has been indicated, a city is vested with two cl asses
of power: The one governnental, legislative, or public; the
other, in a sense, proprietary or private. (Citation onmtted.)
“In its governmental or public character the corporationis
made, by the state, one of its instruments, or the |loca
depositary of certain |limted and prescribed political powers,
to be exercised for the public good on behalf of the state
rather than for itself. * * * But, inits proprietary or
private character the theory is that the powers are supposed
not to be conferred primarily or chiefly from considerations
connected with the governnent of the state at |arge, but for
the private advantage of the conpact conmunity which is

i ncorporated as a distinct |egal personality or corporate

i ndi vidual and as to such powers, and to property acquired

t her eunder, and contracts made thereunder," the corporation is
regarded as having the rights and obligations of a private,
rather than those of a public corporation. 1 Dillon, Min.
Corp. (Fifth Ed.) Section 109; Wnona v. Botzet (C.C A ) 169



F. 321, 23 L.R A (NS.) 204; Illinois Trust and Sav. Bank v.
Arkansas City (C.C.A) 76 F.271, 34 L.R A 518; 43 C.J. pp
183, 184. (Enphasis in original text.)

While the real property nmay have originally been acquired by virtue
of a governnental process, the subsequent managenent and use of that
property is a proprietary function of the political subdivision
N.D.C.C. section 24-17-05 contenpl ates the paynent of just
conpensati on when an outdoor advertising structure is acquired
pursuant to a regulatory scheme created by exercise of a governnenta
power by the political subdivision. ND C C section 24-17-01. It
is the exercise of the governmental power that is the catalyst for

i nvoki ng the just conpensation provisions of N.D.C. C. section

24-17- 05.

In an anal ogous situation, the California Suprene Court observed, in
Metronedia v. San Diego 592 P.2d. 728, 744 (Calif. 1979), as
foll ows:

The state has no interest in construing its statutes to require
paynment of conpensation in any case in which the federal agency
charged with adm nistration of the federal program would not
institute action to inpose a penalty.

* x %

The legislative history of that act >Hi ghway Beautification
Act! indicates that the Congress intended to require paynment

of conpensation only for billboards renmoved pursuant to the

Hi ghway Beautification Act or state statutes enacted to conform
to that act.

Nei ther 23 USC 131 nor N.D.C. C. chapter 24-17 nmke any pretense of
regul ating the relationship between a | andowner and the owner of an
out door advertising structure. That relationship is outside the
scope of both statues and is not subject to the just conpensation
requi renment under N.D.C. C. section 24-17-05. The same rationale
woul d have application to a political subdivision acting inits
proprietary capacity as to a | andowner when dealing with the owner of
an outdoor advertising structure.

Therefore, it is nmy opinion that a political subdivision, when it
acts in its proprietary capacity, may cause the renoval of a
nonconf orm ng conpensabl e advertising structure w thout conpliance
with N.D.C.C. section 24-17-05.

- EFFECT -
This opinion is issued pursuant to N.D.C.C. section 54-12-01. It
governs the actions of public officials until such tinme as the

qgquestions presented are deci ded by the courts.

NI CHOLAS J. SPAETH
Attorney Cenera
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