Dat e | ssued: April 23, 1986 (ACO 86-15)

Requested by: Richard L. Schnel
Morton County State's Attorney

- QUESTI ON PRESENTED -

Whet her the discretionary enploynment of a county highway engi neer
pursuant to N.D.C.C. section 11-31-01, rmay be term nated by a
majority vote of the qualified electors voting on such a question at
a primary or general election.

- ATTORNEY GENERAL'S OPI NI ON -

It is ny opinion that the discretionary enpl oynent of a county

hi ghway engi neer, pursuant to N.D.C.C. section 11-31-01, nay not be
termnated by a npjority vote of the qualified electors voting on
such a question at a primary or general election.

- ANALYSI S -

North Dakota | aw provides at N.D.C.C. chapter 11-31 the nethods by
whi ch a county hi ghway engi neer may be enpl oyed by the board of
county conmi ssioners or created by the voters in that county. In
reviewing N.D.C.C. sections 11-31-01 and 11-31-01.1, it is readily
apparent that two separate procedures have been | egislatively
established so as to bring about either the appointnent of a county
hi ghway engi neer or the creation of the office of county highway
engi neer. The relevant statutes state, in pertinent part, as
fol |l ows:

11-31-01. COUNTY H GHWAY ENG NEER. The board of county

conmi ssioners of any county in this state may at the discretion
of the board enploy a qualified county hi ghway engi neer at any
time or the office of county highway engi neer may be created in
any county in this state by an election duly held. (Enphasis
suppl i ed).

11-31-01.1. ELECTI ON FOR CREATI ON OR TERM NATI ON OF OFFI CE OF
COUNTY HI GHWAY ENGI NEER. Upon the filing with the county
auditor of a petition signed by not |ess than five percent of
the qualified electors of the county as deternmined by the tota
nunber of votes cast in the |last election, representing not

| ess than seven percent of the voting precincts of the county,
asking that an election be held on the question of the creation
of the office of county highway engi neer, the board of county
conmi ssioners shall submit the question at the next regul ar
primary or general election.

Clearly, the above statutes provide for two ways in which a county

hi ghway engi neer nay cone into existence. The board of county

commi ssioners "at the discretion of the board" nmay enploy a qualified
county highway engineer at any time. On the other hand, the mgjority
of the electors of the county nmay vote in favor for the creation of
the office of county highway engineer in a regular primry or genera
el ecti on.



The question then occurs as to the manner in which the county hi ghway
engi neer may be terminated as a county officer. The |ast sentence of
N.D.C.C. section 11-31-01.1 states as foll ows:

The office so created shall not be term nated except upon the
instruction of a majority of the qualified electors voting on
the question in an election simlarly held but any engi neer
appointed to fill such office nay be renmoved from office by
action of the board. (Enphasis supplied).

This particular sentence of N.D.C.C. section 11-31-01.1 is found
within a statute which di scusses only an election for the creation of
the office of county highway engi neer. The statute in which this
particul ar sentence is found al so di scusses the manner in which the
qguestion of whether the office of county hi ghway engi neer shall be
created and when such a question nmust be submitted at the next
regul ar primary or general election. Nowhere in N.D.C. C section
11-31-01.1 is there any discussion of the discretionary authority of
the board of county comm ssioners to enploy a qualified county

hi ghway engi neer as previously provided for in N.D.C.C. section

11- 31-01.

The primary purpose in interpreting statutes is to ascertain and
carry out the legislative intent so expressed. Novak v. Novak 24
N.W2d. 20 (N.D. 1946). In construing statutes, consideration nust
be given to ordinary sense of words used, the context in which such
words are used, and the whol e act and purpose sought to be
acconplished. Harding v. City of Dickinson 33 N.W2d. 626 (N.D
1948). Finally, when the wording of a statute is clear and free of
all ambiguity, the letter of statutes may not be di sregarded under
the pretext of pursuing its spirit. ND.C C section 1-02-05

In construing N.D.C.C. sections 11-31-01 and 11-31-01.1, the purposes
sought to be acconplished as expressed in the clear and unanbi guous
words used within these statutes clearly indicate the establishnment
of two separate and i ndependent nethods by which a county hi ghway
engi neer may cone into existence. Such a position may occur at the
di scretion of the board of county conmi ssioners or may occur through
an election process initiated by a certain percentage of qualified

el ectors within the county.

Wth respect to the term nation |anguage of the | ast sentence of
N.D.C.C. section 11-31-01.1, the key phrases contained within this
statutory sentence ("the office so created" and "in an el ection
simlarly held") lead to the inescapable conclusion that such

term nation authority exists solely with respect to the creation of
the office of county highway engi neer as that office may have been
created by the voters. Such termnation authority does not exi st
with respect to discretionary enploynent of a county highway engi neer
as may have occurred by the board of county conm ssioners. The
context in which the termination sentence of N.D.C. C. section
11-31-01.1 is found as well as the overall purpose and procedures
provided for in N.D.C. C. chapter 11-31 add support to this
concl usi on.

Therefore, it is nmy opinion that where a county highway engi neer has
been empl oyed at the discretion of the board of county conm ssioners,



such enpl oynment nay not be terminated by a nmgjority vote of the
qualified electors voting on such a question at a prinmary or genera

el ection. Instead, only the board of county comr ssioners nmay take
action with respect to its discretionary enploynent of such an
i ndividual. The termination authority provided to the electors with

respect to the office of county hi ghway engi neer exists only with
respect to such an office which has previously been created by the
el ectors of the county.

Information submitted with respect to this opinion request suggests
that the Morton County hi ghway engi neer was enpl oyed at the

di scretion of the board of county comm ssioners. However, this
matter is a factual question which can only be determ ned by Mrton
County officials in reviewing the particular facts and circunstances
of this matter. As this office is not privy to the particular facts
and additional information as to the manner in which the Mrton
County hi ghway engi neer has cone into being, this office expresses no
opinion on this factual issue and | eaves to the appropriate county

of ficials such a determ nation

- EFFECT -

This opinion is issued pursuant to N.D.C.C. section 54-12-01. It
governs the actions of public officials until such tinme as the
question presented is decided by the courts.

NI CHOLAS J. SPAETH
Attorney Genera

Assisted by: Terry L. Adkins
Assi stant Attorney Genera



