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- QUESTI ONS PRESENTED -
l.

Whet her the responsibility for construction or reconstruction of a
revetnment lies with the water resource board or with the board of
county conmi ssi oners.

Whet her a water resource board may finance a project to reconstruct a
revet ment work by special assessnents.

- ATTORNEY GENERAL'S OPI NI ON -
l.

It is ny opinion that, the responsibility for construction or
reconstruction of a revetnment lies with either the water resource
district or the board of county conmm ssioners dependi ng upon the
ci rcunst ances of each case.

It is further ny opinion that a water resource district may finance a
project to reconstruct a revetnment work by special assessnents.

- ANALYSES -
l.

A revetnment is defined as a "facing, as of mmsonry, used to support

an enbanknment."” The Anerican Heritage Dictionary (New College Ed.
1981) at 1112. Such facings are used along the banks of streans and
rivers to support the streamor riverbank by protecting the bank from
erosion. The Legislature has placed the responsibility to construct
revet ment works on both the water resource district and the county
conmi ssi oners.

A

The water resource district's responsibility to construct revetment
wor ks arises under N. D.C. C. sections 61-16.1-02(7) and 61-16.1-15.
N.D. C.C. section 61-16.1-15 authorized a water resource district
"either upon request or by its own notion, to acquire needed interest
in property and provide for the cost of construction, alteration
repair, operation, and mai ntenance of a project. . . ." NDZCZC
section 61-16.1-15. A "project" is defined by statute as "any
undertaki ng for water conservation, flood control, water supply,
wat er delivery, erosion control and watershed inprovenent. . .
N.D.C.C. section 61-16.1-02(7) (Enmphasis supplied). Since the
pur pose of revetnment works along a riverbank is protection from bank



erosi on mai ntenance and construction of revetnment works woul d be
consi dered as an authorized water resource district project under
N.D.C. C. section 61-16.1-15.

In this case, the revetnent works have been constructed by the United
States Arny Corps of Engineers (Corps), a federal agency. Reference
has been nmade to N.D.C.C. section 61-16.1-40. That statute provides
that a water control device which has been constructed by a federa
agency, but which is not naintained or operated by any federa

agency, shall becone the responsibility of the district where it is

| ocated. That statute further provides that the "district may take
any action concerning this dam dike, or other water control device
it deens feasible or necessary.” Thus, while a water resource
district is the entity responsible for an abandoned federal water
control device, the determ nation of what course of action to take is
within the water resource board's discretion.

That discretion nust be exercised in the public interest, however,
and the public interest in each case will depend upon the facts. The
board could therefore attenpt to establish an assessnment area for a
project for revetnent maintenance. It could make a deternination
that the public interest would be best served by renoving the
abandoned federal water control device. Finally, the board could
take other actions regarding the water control device if those
actions were in the public interest.

B

The county conmmi ssioners are al so authorized to construct and

mai ntain revetnment works. N.D.C.C. chapter 61-19. This
responsibility arises only if the comm ssion is petitioned in witing
by the owners of two-thirds of the |Iand which will be benefited by
the construction. N D.C C section 61-19-03. The petition nust be
acconpani ed by cash or a bond. 1Id

In deternmi ning whether revetnents should be constructed or
mai nt ai ned, the county comm ssioners nust consider if "the
construction is necessary for the welfare of the owners of the |and

sought to be protected and is for the public good. . . ." NDCC
section 61-19-04. |If both those criteria are nmet, the comm ssion
"shall enter a resolution to that effect and shall appoint a
conpetent engineer. . . ." Id

The engi neer reports his findings to the conm ssion in the form of
pl ans and specifications including the "probable cost" of the
project. |If owners of two-thirds of the land to be assessed object
to further proceedings, the conm ssion nust discontinue those
proceedi ngs and has no responsibility to construct the revetnment
work. N.D.C. C. section 61-19-06. If a sufficient nunber of

| andowners do not object, however, the commi ssion nust proceed and
the project is eventually built.

Based upon the foregoing discussion, it is my opinion that either the
wat er resource board of the county conmm ssioners nmay be responsible
for construction or reconstruction of a revetnent work dependi ng upon
the facts of each case



As di scussed above, a revetnent work could be a water resource board
project. N D.C C section 61-16.1-15 authorizes a water resource
district to finance a "project with funds raised in whole or in part
t hrough special assessnments. . . ." ND.CC section 61-16.1-15
(1985). It is, therefore, ny opinion that a water resource board may
finance reconstruction of a revetnent work by special assessnents.

- EFFECT -
This opinion is issued pursuant to N.D.C.C. section 54-12-01. It
governs the actions of public officials until such tine as the

qguestion presented is decided by the courts.
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