Dat e |ssued: March 7, 1986 (AGO 86-11)

Requested by: Hugh P. Seaworth
Bi smarck City Attorney

- QUESTI ON PRESENTED -

Whet her an ordi nance authorizing a sales and use tax enacted pursuant
to a home rule city charter may be referred to the electors of the
city.

- ATTORNEY GENERAL'S OPI NI ON -

It is ny opinion that an ordi nance authorizing a sales and use tax
enacted pursuant to a hone rule charter may not be referred to the
el ectors of the city.

- ANALYSI S -

On January 14, 1986, voters in the city of Bismarck narrow y approved
a home rule charter. The charter was drafted for the |limted purpose
of enabling the board of city comm ssioners to adopt a city sales and
use tax. The power to adopt a sales and use tax of no nore than one
percent was the only enunerated power contained within the city hone
rule charter.

On February 4, 1986, the board of city comr ssioners introduced a

sal es tax ordi nance as authorized by the home rule charter. The

ordi nance essentially incorporated the provisions of the home rule
charter concerning the use of tax revenues and a linmtation as to the
sal es and use tax authorized by the hone rule charter. The

ordi nance, if enacted in its present form wll take effect on

April 1, 1986.

North Dakota | aw provides the authority for the referral of a city
ordi nance to the electors of that city upon the filing of a petition
protesting that ordinance. This authority is found in N.D.C. C
section 40-12-08 which states, in part, as foll ows:

An ordi nance whi ch has been adopted by the governing body of a
muni cipality may be referred to the electors of the
nmuni cipality by a petition protesting against such ordi nance.

There are no North Dakota cases on the question of whether al

ordi nances enacted by a nunicipality are subject to the power of
referral provided for in N.D.C.C. section 40-12-08. However, this
guestion has occurred in other jurisdictions and has resulted in a
generally accepted rule of law on the referral of nunicipa

or di nances.

Generally, an enactnment originating a permanent |aw or |aying
down a rule of conduct or course of policy for the guidance of
citizens or their officers or agents is purely legislative in
character and referable, while an enactnment which sinply puts
into execution previously declared policies or previously
enacted laws is adm nistrative or executive in character and
not referable. 42 Am Jur.2d. Initiative and Referendum



section 12 (1969).

The test of what is a legislative and what is an administrative
proposition, with respect to the initiative or referendum has
further been said to be whether the proposition is one to nake
new | aw or to execute law already in existence. The power to
be exercised is legislative in its nature if it prescribes a
new policy or plan; whereas, it is administrative in its nature
if it merely pursues a plan already adopted by the |egislative
body itself, or some power superior to it. Sinmlarly, an act
or resolution constituting a declaration of public purpose in
maki ng provision for ways and neans of its acconplishnent is
generally legislative as distinguished froman act or
resolution which nerely carries out the policy or purpose

al ready declared by the legislative body. 5 E. MQillin,
Muni ci pal Corporations, section 16.55, at 194-95 (Third Rev.

Ed. 1969).

The rule that only legislative, as opposed to adm nistrative,

ordi nances are subject to the initiative and referendum has generally
been justified by the requirements of the efficient admnistration of
gover nment .

A charter giving a small group of electors the right to denand
a vote of the people upon every admnistrative act of the city
council woul d place nunicipal government in a straightjacket
and nmake it inpossible for the city's officers to carry on the
public business. Housing Authority v. Superior Court 219
P.2d. 457, 461 (Cal. 1950).

The |l egislative/adm nistrative distinction in determ ning which
nmuni ci pal ordi nances are subject to the referendum has been adopted
by several opinions of this office. This office has concl uded that
zoni ng ordi nances (1981 N.D. Attorney General's Opinion 1),

resol utions approving a tax exenption of property (1983 N. D. Attorney
General's Opinion 103) cable television franchise ordi nances (1985
N.D. Attorney General's Opinion 24) and ordi nances annexi ng
territory to the city (1985 N.D. Attorney CGeneral's Opinion 73) may
not be referred to the electors of the city. 1In such cases, the
ordi nance or resolution in question was adm nistrative in character
rather than legislative, as it placed into execution that which had
al ready been provided for by the body itself if not by a superior
body.

Wth respect to ordinances inposing taxes, the various authorities
are in disagreenment as to the referral of such ordi nances. Conpare
State, ex rel. Boyer v. Grady 269 N.W2d. 73 (Neb. 1978) (one
percent sales tax was subject to the referendum) with Gl bert v.
Ashley 209 P.2d. 50 (Cal. Ct. App. 1949) (city tax not subject to
the referendum). However, it nust be pointed out that, in the case
of the Bismarck sal es and use tax, the ordi nance enacting and | evying
the tax is pursuant to a honme rule charter previously approved by the
el ectors of the city. |In other words, the ordi nance inposing a sales
tax is an extension of the authority bestowed upon the city governing
body by the el ectors through the home rule charter approved by the

el ectors. As such, the ordinance is seen as not prescribing a new
policy or plan, but sinply placing into effect that which has already



been approved. As such, the ordinance is adnmnistrative in character
as opposed to | egislative.

The case of Denman v. Quin 116 S.W2d. 783 (Tex. Civ. App. 1938,
writ ref'd), is nost conparable to the situation involving the

Bi smarck sales and use tax. |In Denman an attenpt was nade to refer
an ad valoremtax inposed by the city governing body of the city of
San Antonio. San Antonio is a home rule city containing a home rule
charter provision authorizing the | evying and collection of an ad
valoremtax. The action of the city governing body to inpose the tax
was perfornmed pursuant to this hone rule charter authority.

I n determ ni ng whet her such an ordi nance was subject to the power of
the referendum the Texas court utilized the

| egi sl ative/adm nistrative distinction previously described in this
opi nion. The court concluded that the ad val orem tax enacted by the
city governing body was nothing nore than an attenpt to put into
execution the honme rule charter authorizing the |Ievy of such a tax.
For this reason, the court concluded that the power of referendum may
not be applied to such an adm nistrative ordi nance.

It seens obvious that when the ordinance in question here is
tested by the rules stated, it falls at once into the class of
ordi nances whi ch are not deened referable to a vote of the
people. It is in no sense a declaration of a new policy or
purpose, or a pernmanent or general |aw for the guidance of the
public or their officers or agents, or authorizing the
expenditure of public funds for any purpose not previously
fully authorized by law. It is rather an ordi nance putting
into execution previously enacted | aws authorizing the |evy of
taxes for the paynent and servicing of existing contractua
obligations of the city, and the mai ntenance and operation of
the affairs and business of the municipality. 116 S.W2d. at
786.

In sumary, ordinances which are |l egislative in character (declaring
new policy or purpose) are subject to the power of the referendum
Ordi nances which are adm nistrative in character (placing into
execution previously declared policies or Iaws) are not subject to
the power of the referendum An ordinance inposing a sales and use
tax as authorized by a previously approved hone rule charter is

adm nistrative in character as it sinply places into execution those
policies and authorities previously declared and enacted by the
people. Therefore, such an ordi nance is not subject to the power of
t he referendum

- EFFECT -

This opinion is issued pursuant to N.D.C.C. section 54-12-01. It
governs the actions of public officials until such tinme as the
question presented is decided by the courts.
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