Dat e |ssued: February 6, 1986 (AGO 86-7)

Requested by: Dale L. Henegar, Conmi ssioner
Nort h Dakota Game and Fi sh Depart nment

- QUESTI ONS PRESENTED -
l.

Whet her the procedures of N.D.C.C. sections 20.1-01-28 and 20.1-01-29
are applicable to noncriminal violations of rules approved by the
game and fish commr ssioner pursuant to N.D.C. C. section
20.1-02-05(24) and of an order or proclamation of the Governor
pursuant to N.D.C. C. section 20.1-08-01

Whet her a person charged with a noncrim nal violation of rules
approved by the gane and fish conm ssioner pursuant to N.D.C.C.
section 20.1-02-05(24) or of an order or proclamation of the Governor
pursuant to N.D.C.C. section 20.1-08-01 nust post a bond to secure
appearance equal to the anmpunt set forth in such rule, order, or
proclamation for its violation.

- ATTORNEY GENERAL'S OPI NI ON -
l.

It is ny opinion that the procedures of N.D.C. C sections 20.1-01-28
and 20.1-01-29 are applicable to noncriminal violations of rules
approved by the game and fish comm ssioner pursuant to N.D. C C.
section 20.1-02-05(24) and of an order or proclamation of the
Governor pursuant to N.D.C. C. section 20.1-08-01

It is ny opinion that a person charged with a noncrimnminal violation
of rules approved by the game and fish comr ssioner pursuant to
N.D. C. C. section 20.1-02-05(24) or of an order or proclanmation of the
Governor pursuant to N.D.C.C. section 20.1-08-01 nmust post a bond to
secure appearance equal to the amobunt set forth in such rule, order
or proclamation for its violation.

- ANALYSES _
l.
In 1985, the North Dakota Legislature authorized the gane and fish
commi ssioner to establish noncrimnal penalties for any rul es adopted
by the commi ssioner. N D.C C section 20.1-02-05(24) provides as
fol |l ows:
20.1-02-05. POVNERS OF COW SSI ONER. The conmi ssi oner may:

* *x * % %

24. Establish noncrimnal penalties for any rul es adopted by



the commr ssioner. The maxi mum noncrinm nal penalty that may
be set by the conmissioner is a fine of two hundred fifty
dollars. Violation of any rule not designated as having a
noncrim nal penalty is considered a criminal violation as
established in the appropriate chapter of this title.

* x * % %

N.D.C.C. section 20.1-08-01 authorizes noncrimnal penalties for
violation of any order or proclamation issued by the Governor
pursuant to N.D.C.C. chapter 20.1-08. N.D.C.C. section 20.1-08-01
provi des as foll ows:

20.1-08-01. ORDERS AND PROCLANMATI ONS HAVE FORCE OF LAW -
PENALTY. Any order or proclamation issued by the governor
pursuant to this chapter has the force of law. Any person who
vi ol ates a provision of such order or proclamation for which a
noncrimnal penalty is not provided for in the order of »>sic!
proclamation is guilty of a class B nisdenmeanor. The meximum
noncrimnal penalty that may be set in an order or proclanmation
is afine of two hundred fifty dollars.

Procedures for enforcenent of noncrimnal gane and fish violations,
al so established by the 1985 North Dakota Legislature, are set forth
in N.D C C. sections 20.1-01-28 and 20.1-01-29. N.D.C. C. section
20. 1-01-28 provides as foll ows:

20.1-01-28. CERTAIN GAME AND FI SH VI OLATI ONS NONCRI M NAL -
PROCEDURES. Any person who has been cited for a noncrim na

of fense under this title may appear before a court of conpetent
jurisdiction and pay the statutory fee at or prior to the tinme
schedul ed for a hearing, or if bond has been posted, may
forfeit the bond by not appearing at the scheduled tinme. A
person appearing at the time scheduled in the citation my nmake
a statenent in explanation of that person's action and the
judge may at that tinme waive, reduce, or suspend the statutory
fee or bond, or both. [If the person cited follows the
foregoi ng procedures, that person has admitted the violation
and has waived the right to a hearing on the issue of

comm ssion of the violation. The bond required to secure
appearance before the judge nust be identical to the statutory
fee established by section 20.1-01-30. Wthin ten days after
forfeiture of bond or paynent of the statutory fee, the judge
shall certify to the comr ssioner adm ssion of the violation.

This section does not allow a halting officer to receive the
statutory fee or bond.

N.D. C.C. section 20.1-01-29 provides as foll ows:
20.1-01-29. HEARI NG PROCEDURES.

1. If a person cited for a violation that is designated as a
noncrimnal offense in this title does not choose to follow
one of the procedures set forth in section 20.1-01-28, that
person may request a hearing on the issue of the comn ssion
of the violation charged. The hearing nust be held at the



time scheduled in the citation or at some future tine, not
to exceed ninety days later, set at that first appearance.

2. At the tinme of a request for a hearing on the issue of
conmi ssion of the violation, the person charged shal
deposit with the court an appearance bond equal to the
statutory fee for the violation charged.

3. The state nust prove the commi ssion of a charged violation
at the hearing under this section by a preponderance of the
evidence. |If, after a hearing, the court finds that the
person had conmitted a noncrimnal violation of this title
or related proclamations or rules, the court shall notify
the departnent within ten days of the date of hearing.

N.D.C.C. section 20.1-01-28 requires that the bond required to secure
appearance before the judge be identical to the statutory fee
established by N.D.C.C. section 20.1-01-30, the fee being the sum of
fifty dollars for a class 1 noncrimnal offense and a fee of
twenty-five dollars for a class 2 noncrimnal offense.

Both N.D.C.C. sections 20.1-02-05(24) and 20.1-08-01 authorize the
gane and fish comm ssioner or the Governor to establish a noncrimna
penalty of not in excess of two hundred fifty dollars. A conflict
exi sts between the statutory hearing procedure for noncrim nal ganme
and fish violations set forth in N.D.C.C. section 20.1-01-28 since

t he maxi mum bond required to secure appearance nust be identical to
the fee set forth for class 1 and class 2 noncrim nal offenses,
anounts which may be substantially less than the penalties
established by the game and fish comm ssioner pursuant to his rules
or in the Governor's order or proclamation.

N.D.C.C. sections 20.1-01-28, 20.1-01-29, 20.1-01-30, and anendnents
to 20.1-08-01 were all set forth in House Bill 1070 as offered by the
Legi sl ative Council and the InterimJudiciary "B" Commttee. Also

i ncluded within House Bill 1070 were various anmendnments to existing
game and fish laws which inposed class 1 or class 2 noncrimna
penal ti es.

The conflicting statutory provisions nust be construed, if possible,
to give effect to both provisions. |In the case of In Interest of B
L. 301 NWw2d. 387 (N.D. 1981) the North Dakota Suprene Court said:

If the language of a statute is of doubtful neaning, or if
adherence to the strict letter of the statute would lead to

i njustice, absurdity, or contradictory provisions, a duty
descends upon the courts to ascertain the true neaning.
>Citations omtted.! Thus, in pursuance of the genera

obj ective of giving effect to legislative intent, we are not
controlled by the literal neaning of the | anguage of the
statute, but the spirit or intention of the |law prevails over
the letter. »>Citations omtted.

N.D. C.C. section 1-02-38 provides guidance for the determ nation of
| egislative intent. That statute provides as foll ows:

1-02-38. I NTENTIONS I N THE ENACTMENT OF STATUTES. In enacting



a statute, it is presuned that:

1. Compliance with the constitutions of the state and of the
United States is intended.

2. The entire statute is intended to be effective.

3. A just and reasonable result is intended.

4. Aresult feasible of execution is intended.

5. Public interest is favored over any private interest.

In addition, N.D.C C section 1-02-39 provi des assistance in
determining the intention of legislation. That section provides as
fol |l ows:

1-02-39. AIDS I N CONSTRUCTI ON OF AMBI GUOUS STATUTES. If a
statute is anmbiguous, the court, in determning the intention
of the legislation, may consider anong other matters:

1. The object sought to be attai ned.
2. The circunstances under which the statute was enacted.
3. The legislative history.

4. The common |law or former statutory provisions, including
| aws upon the same or simlar subjects.

5. The consequences of a particular construction
6. The adninistrative construction of the statute.
7. The preanble.

An exani nation of the 1985 Report of the North Dakota Legislative
Council, Judiciary "B" Conmittee, discloses that the committee
recommended House Bill 1070 to make a nunber of the |ess serious

of fenses of the ganme and fish title noncrimnal offenses and to allow
noncrimnal penalties to be established for any order or proclanmation
i ssued by the Governor and for any rul es adopted by the gane and fish
conmi ssioner. In addition, it was the recomendati on of the
committee to provide for a system for paying fees "which is simlar
to that used for noncrimnal traffic offenses.”

Al t hough N.D.C. C section 20.1-01-28 requires that the bond to secure
appearance before the judge nust be identical to the statutory fees
established for class 1 or class 2 noncrimnal offenses in NND.C.C
section 20.1-01-30, N.D.C.C. section 20.1-01-29(3) specifically
requires the court to notify the ganme and fish departnent, within ten
days of the hearing of the commission of any noncrimnal violation
"of this title or related proclanmations or rules.” It is clear from
this statutory |l anguage that the North Dakota | egislature intended

t he noncrim nal hearing procedures as authorized by N. D.C C. sections
20.1-01-08 and 20.1-01-29 to apply to violations of the game and fish
commi ssioner's rules or an order or proclamation of the Governor



rather than limtations solely to class 1 and class 2 noncrimna
of f enses.

It is also clear fromthe legislative history that the North Dakota
Legi slature intended to provide noncrimnal hearing procedures for
all noncrimnal gane and fish violations. A linmtation of the
heari ng procedures solely to class 1 and class 2 noncrim na

of fenses, to the exclusion of violations of the conm ssioner's rules
or an order or proclanmation of the Governor, would result in
unenforceability of violations of the rules, orders, and

procl amations. Should this be the case, the entire statute woul d not
be effective and a result feasible of execution would not be

obtai ned. Therefore, it was the legislative intent to provide the
statutory hearing procedures for all noncrimnal ganme and fish

vi ol ati ons.

The hearing procedure set forth in N.D.C.C. section 20.1-01-28
authorizes a violator to pay the statutory fee at or prior to the
time scheduled for a hearing or, if a bond has been posted, to
forfeit the bond by not appearing at the scheduled tine. This
procedure is simlar to that procedure utilized for disposition of
noncrimnal traffic offenses in NND.C.C. chapter 39-06.1. The North
Dakota Legislature specifically authorized the inposition of a
penalty up to the sumof two hundred fifty dollars for a violation of
the commri ssioner's rules or an order or proclamtion of the Governor

N.D.C.C. section 20.1-01-28 requires the bond to be posted to secure
an appearance to be identical to the statutory fee established by
N.D.C.C. section 20.1-01-30, the sunms of twenty-five dollars or fifty
dollars. N D.C C section 20.1-01-29(2) requires a person, at the
time of a request for hearing, to deposit with the court an
appearance bond equal to the statutory fee for the violation charged.
If the bond is limted to that of a class 1 or class 2 noncrinina

of fense, no person who is alleged to have violated a rule of the
conmmi ssi oner or an order or proclanmation of the Governor would be
permtted to forfeit the bond by not appearing at the schedul ed tine,
an option afforded such person in N.D.C.C. section 20.1-01-28. The

| egislative history of the Judiciary "B" Conmittee expresses an
intent that the system for paying fees be simlar to that used for
noncrimnal traffic offenses. This object of the North Dakota
Legi sl ature woul d not be attai ned should the posted bond be limted
to the maxi mum fifty-dollar anpbunt for class 1 noncrimal offenses.
To ensure that the statutory provisions are effective and that a
result feasible of execution is obtained, a person charged with a
violation of any rule of the commi ssioner, or order or proclamation
of the Governor, nust deposit with the court at the tine of a request
for hearing an appearance bond equal to the fee set forth in such
rul e, proclamation, or order. The posting of this bond will permt
the alleged violator to receive the benefit of all options available
to such person in N.D.C.C. section 20.1-01-28. Strict application of
the provisions of N.D.C.C. section 20.1-01-30 would frustrate the
general legislative intent to provide disposition of noncrimnnal gane
and fish violations in a nethod simlar to that used for noncrim na
traffic offenses.



- EFFECT -

This opinion is issued pursuant to N.D.C.C. section 54-12-01. It
governs the actions of public officials until such tine as the
qguestion presented is decided by the courts.

NI CHOLAS J. SPAETH
Attorney Cenera

Assisted by: Robert P. Bennett
Assi stant Attorney Genera



