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- - QUESTI ON PRESENTED- -

Whet her a pardon acts to renove the punishnment resulting froma
crimnal conviction, but does not act to renove the fact of guilt and
ot her circunstances surroundi ng the conm ssion of the crine.

-- ATTORNEY GENERAL'S OPI NI ON- -

It is my opinion that a pardon acts to renove the punishment
resulting froma crimnal conviction, but does not act to renove the
fact of guilt and other circunstances surrounding the comm ssion of
the crine.

- - ANALYSI S- -

The authority in North Dakota to grant pardons is found in
Article V, 8 6 of the North Dakota Constitution which states, in
part, as follows:

Section 6. The governor shall have power in conjunction with
the board of pardon of which the governor shall be ex officio a
menber and the other nenbers of which shall consist of the attorney
general of the state of North Dakota, the chief justice of the
suprene court of the state of North Dakota, and two qualified
el ectors who shall be appointed by the governor, to remt fines and
forfeitures, to grant reprieves, comutations and pardons after
conviction for all offenses except treason and cases of inpeachnent;
but the legislative assenbly may by |aw regul ate the manner in which
the rem ssion of fines, pardons, comutations and reprieves may be
applied for.

The statutory provisions concerning pardons are found in
N.D.C.C. Ch. 12-55. Specifically, N.D.C.C 8§ 12-55-05 provides
exclusive and sole authority with the Board of Pardons to remt fines
and forfeitures and to grant reprieves, conmutations, and pardons
after conviction for all offenses except treason or in cases of
i mpeachnent . Furthernmore, N.D.C.C. 8§ 12-55-12 authorizes the Board
of Pardons to grant an absolute or conditional pardon in carrying out
its statutory authority.



Neither in the Constitution nor in the statutes of this state is

the term 'pardon' defined. N.D.C.C. 8 1-02-02 provides that words
used in statutes unless specifically defined are to be understood in
their ordinary sense. An ordinary sense definition of the term

"perdon’ is as follows:

The exenption of a convicted person from the penalties of an
of fense or crinme, by the power of the executor of the |laws. Anerican
Heritage Dictionary (1981) at 952.

A nore specific definition of this term as provided by several
courts of law is provided by 59 Am Jur.2d Pardon and Parole 8§ 3 at
6 (1971):

A definition which has been designated by the courts is probably
the nost accurate and conprehensive, and as best expressing the |ega
signification of the word, is that a pardon is a declaration on
record by the chief magistrate of a state or country that a person
naned is relieved from the |egal consequences of a specific crine.
Anot her definition comonly given is that a pardon is an act of grace
proceedi ng fromthe power entrusted with the execution of |aws, which
exenpts the individual on whomit is bestowed fromthe punishnent the
law inflicts for a crime he has comitted.

These various definitions assist us in determining the fact that
a pardon is an act of grace proceeding fromthe power entrusted with
the execution of the laws exenpting the individual on whom it is
best owed from the punishnment that the law inflicts for a crinme he has
conmi tted. However, these definitions do not assist wus in
determ ning the precise legal effects resulting fromthe granting of
a pardon. Specifically, the issue is the effect of the pardon upon a
person's conviction and upon the person's guilt.

The courts which have considered this issue have arrived at two
views as to the effect of a pardon upon a person's conviction and
guilt. Annot., 58 A L.R 3d 1191 (1974). The first view concludes
that a pardon elimnates both the punishnment resulting from the
crimnal conviction as well as the guilt resulting from the
conm ssion of that crine. Under this view, the courts have concl uded
that the granting of a pardon makes the offender as innocent as if he

had never commtted the crine. Id. at 8 4. In other words, view
nunber one concl udes that a pardon places a person in the position as
if he or she had not conmitted the offense in the first place. In

State ex rel., Coud v. Election Board of State, 36 P.2d 20 (Kl a.
1934), the Oklahoma Suprenme Court adopted this particular view and
concl uded that a pardon works to make an of fender a new nan.

The second view as to the effect of a pardon concludes that the
pardon renoves the punishnment resulting from the conviction, but it
does not renmove the fact of guilt resulting from the comm ssion of



the crime. Annot., 58 A L.R3d 1191, § 5 (1974). Under this view,
the courts conclude that although the conviction is obliterated by
the granting of the pardon, the guilt remains. Noting that the word
"pardon’ connotes guilt, the court in Conm ssioner of Mtropolitan
Dist. Com v. Director of GCvil Service, 203 N E 2d 95 (Mass. 1964),
expl ained that even if a pardon remts all penal consequences of a
crimnal conviction, it cannot obliterate the acts which constituted
a crine.

In CGuastello v. Departnment of Liquor Control, 536 S.w2d 21
(M. 1976), the court concluded that the fact of conviction was
obliterated by the granting of the pardon, but not the fact of guilt.
Guastello, supra, went on to state that an offender's conviction
(pertaining to guilt as opposed to the nmere conviction) could be
consi dered and used in future determ nations involving the offender.

The Suprenme Court of the state of North Dakota has yet to
express its views as to which view should be adopted by this state.
Furthernore, there is no other statutory or constitutional guidance
as to which view should be given as to the effect of a pardon.
However, in the absence of guidance on this question, | have revi ewed
the argunments as to both views concerning the effect of a pardon.

| believe that the second view, which concludes that a pardon
acts to renove the fact of conviction, but does not affect the fact
of guilt for the crime, is the appropriate view to be adopted at this
time. | find the reasoning of the Mssouri Suprene Court in
Guastell o, supra, to be persuasive and | ogical. | thus concur with
the M ssouri Suprene Court that a pardon was not intended to cause an
incident to be renoved fromall records as if it never occurred.

By the conclusion in this opinion, those persons who have
successfully conpleted a crimnal sentence followng a crimna
conviction and who further desire a pardon to place them in a
position as if the <crimnal act never occurred (usually for
occupati onal or professional reasons) will not achieve those desired
results. Instead, a pardon acts solely to renove any punishnment or
| egal inhibitions which occur as a result of the conviction.

- - EFFECT- -
This opinion is issued pursuant to NDCC 8§ 54-12-01. It
governs the actions of public officials wuntil such time as the

guestion presented is decided by the courts.
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