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Opi ni on No. 85-41
Dat e | ssued: Novenber 1, 1985

Request ed by: Lee A. Christofferson
Rolette County State's Attorney

- - QUESTI ONS PRESENTED- -
l.

Whether a county register of deeds nmay refuse to file a
Decl aration of Land Patent docunent.

Whet her the Declaration of Land Patent enclosed wth your
inquiry is a valid docunent and, if so, the effect of such docunent
on other parties holding interest to the real property (e.qg.
nort gagee, |ienhol der).

-- ATTORNEY GENERAL'S OPI NI ON- -
l.

It is ny opinion that a county register of deeds nmay not refuse
to file a Declaration of Land Patent unless it is not properly
acknowl edged or otherw se proved pursuant to N D.C C § 47-19-03.

It is ny further opinion that the validity of the Declaration of
Land Patent enclosed with your inquiry and its effect on other
parties holding interest to the real property is a question to be
determ ned only be reviewing all other documents in the chain of
title and rendering an opinion on the effect of the Declaration of
Land Patent. The Attorney Ceneral cannot provide such an opinion in
regard to private real property.

- - ANALYSES- -
l.
Your questions concern the recording of a Declaration of Land

Patent which is not a patent. The docunent in question is
essentially an affidavit or sworn statenent.



There are two chapters of the North Dakota Century Code that
specifically relate to the recording of docunents in the register of
deeds offices in North Dakota counties. N.D.C.C. Ch. 11-18 governs

the register of deeds. It specifies the register's duties and
responsibilities in regard to the recording of docunents. N.D.C C
Ch. 47-19 concerns record title. It specifies the docunents entitled
to be recorded and the requirements for recording instrunents in the
regi ster of deeds offices. To deternmine whether a Declaration of

Land Patent may or nust be filed in the office of the register of
deeds, we nust review these two chapters for the requirenents
cont ai ned therein.

N.D.C.C. 8§ 47-19-01 states:

47-19-01. | NSTRUVENTS ENTI TLED TO RECORD. --ANY instrunent
affecting the title to or possession of real property may be recorded
as provided in this chapter. [Enphasis supplied.]

N.D.C.C. 8 11-18-09 provides the nmethod by which the register
of deeds is to accept instruments. N.D.C.C. 8§ 11-18-11 specifies
how the register of deeds is to record the docunment after being
entered in the reception book. Both N.D.C.C. 88 11-18-09 and 11-
18-11 use the phrase (or its equivalent), "affecting the title to or
creating a lien upon real estate.'

The initial test for determ ning whether or not an instrunent
may be recorded is whether it affects the title to, the possession
of, or creates a lien upon real property. The question of whether a
docurment 'affects' title to real property is one which nust be
determ ned by the examning attorney on a case-by-case basis after
review of the entire chain of title. The effect of any one docunent
is determined by its relationship to other docunents in the chain
An ordinary warranty deed, executed and recorded, can subsequently be
determ ned by a court of law to have no effect on title to the tract
in question. There is no way that a register of deeds can or should
| ook at any docunment and make that determination prior to recording.
That woul d surely be an abuse of power on the part of the register of
deeds.

There are certain statutory instances in which a register of

deeds nmay refuse to record a docunent. For exanple, ND. CC § 11-
18-02 requires a register of deeds to refuse to record certain
docunments which do not bear the county auditor's certificate. In
addi ti on, N. D. C. C § 11-18-02.2 requires statenents of ful

consideration to be filed prior to the recording of deeds. Finally,
N.D.C.C. 8§ 47-19-05 prohibits the recording of deeds if the grantee's
post office address and street address (if applicable) are not
i ncl uded on the deed.



However, the Declaration of Land Patent is not one of the
docunents requiring the county auditor's certificate nor is it a deed
as it does not purport to be a transfer of property. Therefore, the
above statutes do not allow a register of deeds to refuse to record
t he Decl aration of Land Patent.

There is a requirement for acknow edgenent prior to the
recording of certain docunents. This authority is found in N D C C
88 47-19-02, 47-19-03. A Declaration of Land Patent does not fall
within the [isted exceptions fromthe acknow edgenent requirenment in
t hese statutes. Therefore, a Declaration of Land Patent, to be
recorded, nust be acknow edged or otherwi se proved as specified in
N.D.C.C. 8§ 47-19-03. The copy of the Declaration of Land Patent
whi ch has been submitted to this office for review is an acknow edged
docunent and, therefore, cannot be refused for recording based upon
N.D.C.C. § 47-19-03.

These statutory requirenents are not discretionary with the

regi ster of deeds. If an acknow edgenent is required but m ssing,
the register of deeds nust refuse to record the instrunent. If the
instrument is a deed and the grantee's address is mssing, the
regi ster of deeds nust refuse to record the instrunent. Only the

acknow edgenent (or alternative proof) requirenent in ND CC 8§ 47-
19-03 is applicable to Declarations of Land Patent and hence those
declarations can only be refused for recording if they are not
acknow edged or otherw se proved pursuant to statute.

The issue of whether or not the Declaration of Land Patent in
question 'affects legal title' and the related question which yu
pose (that is, whether it has any |legal effect and what that effect
is) are questions to be deternmined on a case-by-case exam nation of
title. (See, e.g., Liebfried Const., Inc. v. Peters, 373 N.W2d 651
(M nn. App. 1985), where the court concluded that, based upon the
facts presented, a 'notice of declaration' and a 'declaration of |and
patent’ had no | egal effect or nmeaning.) Every docunent in the chain
of title, whether a standard custonmary deed, or a unique instrunent
not usually seen in North Dakota, may or may not have an effect on
the title to the land in question. The effect of each docunent is
often determned by a |awer reviewing the abstract or courthouse

records and rendering a title opinion. That determ nation is, as
stated, only an opinion. If a question arises, a court of law wll
| ater determ ne what the effect of a particular docunment is on the
chain of title. This will be done after review of the docunents in
guestion and the facts surrounding the transactions. This is

sonething that cannot be done by the Attorney General, except in
limted circunstances concerning title to state-owned |and when the
Attorney CGeneral represents the state and exanines title to the state
tract in question.



Wil e you have included a copy of a Declaration of Land Patent

in your request for an opinion, | cannot determ ne that Declaration's
effect on the chain of title to the tract which it concerns without
reviewing all other docunents in that chain of title. If | were to
review all docunents in the chain of title and render an opinion on
the effect of the Declaration of Land Patent in question, | would be
issuing private legal advice to the parties concerned wth that
particular tract. The Attorney General and nenbers of his staff
cannot render |egal advice or assistance to private businesses or
menbers of the general public. I can, however, offer the follow ng

general di scussion and observati ons.

A Declaration of Land Patent is simlar to an affidavit. Many
affidavits are recorded with the register of deeds sonme of which are
specifically provided for by statute. (For exanple, N D.C C 88§ 47-
19-11 and 47-19-12 providing for the recording of an affidavit of
identity correcting variations in the spelling of a nanme; an
affidavit of marketable title under ND. CC Ch. 47-19.1; and an
affidavit of mneral ownership under N.D.C.C. Ch. 38-18.1.) Oher
affidavits are also commonly recorded for many reasons. Utimately,
these may or nmay not have an effect on the chain of title but that
will be determ ned when an attorney renders a title opinion.

I note that the copy of a Declaration of Land Patent included
with your inquiry includes a statenment: 'If this Declaration of Land
Patent is not challenged in a court of law within sixty (60) days
from the date of filing, then the above described property shall
beconme mne as an allodial freehold, and then this |and patent shall
be updated in ny nane, subject to the limtations stated herein.'
There is no statutory basis for the 60-day notice provision included
in this Declaration. In two other instances the North Dakota
Legi sl ature has seen fit to provide a statutory basis for recording a
notice of interest in real property. These instances are found at
N.D.C.C. Ch. 47-19.1, the Marketable Record Title Act, and N. D.C C
Ch. 38-18.1, concerning termnation of severed mneral interests.
Both chapters provide a nmethod by which persons may use record title
to give notice to others of their intention to claim a certain
interest in real property. There is no such statutory authority for
the 60-day notice included in the Declaration of Land Patent at issue
her e.

It is theoretically possible for a person to file a Declaration
of Land Patent intended to provide the notice authorized by N.D. C C
Ch. 47-19.1, the Marketable Record Title Act, with the Patent as the
root deed. If the Declaration otherwise conformed to the
requirements of N.D.C.C. Ch. 47-19.1, it would apparently have the
intended effect of an Affidavit of Marketable Title. Agai n, the
consequence of such a filing would be determ ned by an exam ning
attorney rendering a title opinion.



The effect of recording instrunents is set forth in NDCZC 8§
47-19-19:

47-19-109. EFFECT OF RECORDI NG --The record of any instrunent
shall be notice of the contents of the instrunment, as it appears of
record, as to all persons. [Enphasis supplied.]

North Dakota's recording statutes are notice statutes and are
i ntended to put subsequent purchasers or encunbrancers on notice of
what has preceded themin the chain of title.

The purpose of the recording statutes is to give notice of and
to protect rights, as agai nst subsequent purchasers or encunbrancers,
not to create rights not possessed, either of record or in fact.
[ Enphasis supplied.] WMgnuson v. Breher, 69 N.D. 197, 284 N.W 853,
855 (1939), citing Eynon v. Thonpson, 48 N.D. 309, 184 N.W 878
(1921).

In addition, the Suprene Court of North Dakota, in First
Nati onal Bank of Dickinson v. Big Ben Land Conpany, 164 N.W 322
(N.D. 1917), the Court stated:

By statute the recording of deeds and nortgages and instruments
affecting title to real property is constructive notice to all
purchasers and incunbrancers subsequent to the recording. It is not
a notice to a prior purchaser. . . . Id.

As a statute resulting in notice to subsequent purchasers, the
recording of a docunent would not be notice to a person appearing
prior in the chain of title.

Your letter indicated sonme concerns of creditors and purchasers,
once they were aware that the Declaration was on the record, that
they may be dealing with mlitant farmer groups. \While | synpathize
with their concerns, it is not a matter which legally affects the
responsibilities of a register of deeds. It is an indication of
factual circunmstances surrounding a particular transaction between
creditor and farmer which nust be taken into consideration, as other

factual ~circunstances are, in determning whether or not to
f or ecl ose. Each attorney representing the creditor, the title
i nsurance conpany, and the ultimate purchaser will have to determ ne

the effect of the Declaration of Land Patent docunent on the title to
each tract in question.

Finally, please note that the 1985 Legislative Assenbly enacted
an anendment of N.D.C.C. 8 47-19.1-09 concerning persons who file
sl anderous notice of nmarketable record title. That section states:



47-19. 1-09. SLANDEROUS NOTI CE- - PENALTY. No person shall use
the privilege of filing notices under this chapter or recording any
instrunent affecting title to real property for the purpose of
slandering the title to real estate or to harass the owner of the
real estate and in any action brought for the purpose of quieting
title to real estate, if the court shall find that any person has
filed a claimfor the purpose of slandering title to such real estate
or to harass the owner of the real estate, the court shall award the
plaintiff all the costs of such action, including attorney fees to be
fixed and allowed to the plaintiff by the court, and all damages that
plaintiff may have sustained as the result of such notice of claim
havi ng been filed for record or the instrument having been recorded.
[ Enphasi s supplied.]

- - EFFECT- -
This opinion is issued pursuant to ND CC § 54-12-01. It
governs the actions of public officials wuntil such time as the

guestions presented are decided by the courts.

Ni chol as J. Spaeth
Attorney Cenera

Assi st ed by: Il1lona A Jeffcoat-Sacco
Assi stant Attorney Cenera



