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Requested by: Evan E. Lips
St at e Senat or

- QUESTI ON PRESENTED -

Whether a city or county governing body may pass an ordi nance or
resolution establishing a percentage of ganing proceeds which nust be
donated to eligible uses within the jurisdiction of the city or
county governi ng body.

- ATTORNEY GENERAL'S OPI NI ON -

It is ny opinion that a city or county governi ng body nay not pass an
ordi nance or resolution establishing a percentage of gam ng proceeds
whi ch nust be donated to eligible uses within the jurisdiction of the
city or county governing body.

- ANALYSI S -

Article VII'l of the North Dakota Constitution provides for the
establishnent of political subdivisions within this state. Article
VI, Section 2, provides as follows:

Section 2. The legislative assenbly shall provide by |aw for
the establishment and the government of all politica
subdi vi sions. Each political subdivision shall have and
exerci se such powers as provided by | aw.

Prior to the creation of this new article to our Constitution, the
former constitutional provisions contained simlar |anguage providing
for the establishnment of political subdivisions by the Legislative
Assenbly. In interpreting that constitutional provision, our Suprene
Court has made it clear that cities enjoy only those powers expressly
conferred upon them by the Legislature or such powers as necessarily
may be inplied fromthe power expressly granted. Mirphy v. City of

Bi smarck 109 N.W2d. 635 (N.D. 1961).

A muni ci pal corporation is an agency of the state. It is
purely a creature of statute . . . It takes its powers from
the statutes which give it life, and has none which are not
either expressly or inpliedly conferred thereby or essential to
ef fectuate the purposes of its creation. 1In defining its
powers, the rule of strict construction applies, and any doubt
as to their existence or extent nust be resolved against the
corporation. Lang v. City of Cavalier 228 N.W 819, 822 (N.D.
1930).

North Dakota | aws regulating charitable ganbling are found in
N.D.C.C. chapter 53-06.1, specifically, N.D.C. C section
53-06.1-03(3)(b), states as foll ows:

53-06.1-03. LI CENSURE - EXCEPTI ONS FOR RAFFLES AND Bl NGO -
CITY AND COUNTY LI CENSURE - FEES - SUSPENSI ON AND REVOCATI ON

* x %



b. Class B license applicants nust first secure approva
of the proposed site or sites on which it intends to
conduct ganmes of chance under this chapter fromthe
governing body of the city, if withincity limts, or
the county, if outside city limts, where the site or
sites are located. This approval or permt, which my
be granted at the discretion of the governing body,
must acconpany the license application to the attorney
genera

The applicable Admnistrative Rule, N.D. A C section 10-04-04-06,
provi des as foll ows:

10- 04-04-06. SITE APPROVALS. Site authorizations are issued
at the discretion of the city or county governing body. An
appl i cant has no absolute right to receive a site approval from
t he governing body. The governing body, therefore, may reject
applications for a site approval or restrict a site approval in
order to limt the anmpbunt of gaming activity within its
jurisdiction.

Admi ni strative Rules such as N.D. A.C. section 10-04-04-06, have the
force and effect of law until anended or repeal ed by the

admi ni strative agency which issued the rules or until declared
invalid by a final court decision. N D C C section 28-32-03(3).

N.D. A.C. section 10-04-04-06 allows a city or county governing body
to place restrictions on a site approval "in order to limt the
anmount of gaming activity within its jurisdiction." There is no

| anguage in this rule or el sewhere in state | aw specifically allow ng
a city or county governing body to restrict a site authorization by
setting a percentage or other anount of gam ng proceeds which nust be
donated to eligible uses within the jurisdiction of that city or
county.

Eli gi bl e uses for gami ng funds are set forth in N.D.C. C. section
53-06.1-01(6). There is no language in that statute restricting
eligible uses to only those in the State of North Dakota or allow ng
the cities to place any further restrictions on those particular
uses.

Therefore, there is no authority given to cities or counties to
restrict the use of funds by gami ng organizations. Cities or county
governi ng bodies may only restrict site authorizations "to limt the
amount of gaming activity within its jurisdiction.” It is ny opinion
that cities and counties may not pass an ordi nance or resol ution
restricting the use of gam ng net proceeds.

The powers of cities and counties are provided for by the North
Dakota Legi slature. Thus, those persons who are desirous of
providing cities and counties with the ability to regulate the
di stribution of gami ng proceeds within their jurisdictions nust
present their concerns to the 1987 Legislative Assenbly.



- EFFECT -

This opinion is issued pursuant to N.D.C.C. section 54-12-01. It
governs the actions of public officials until such tine as the
qguestion presented is decided by the courts.

NI CHOLAS J. SPAETH
Attorney Cenera

Assi sted by: John E. Jacobson
Assi stant Attorney Genera



