Dat e |ssued: June 11, 1985 (AGO 85-22)

Requested by: Richard P. Gall agher
Mandan City Attorney

- QUESTI ON PRESENTED -

Whet her a city ordi nance annexing territory to the city nay be
referred to the electors of the city.

- ATTORNEY GENERAL'S OPI NI ON -

It is ny opinion that a city ordi nance annexing territory to the city
may not be referred to the electors of the city.

- ANALYSI S -

North Dakota law, N.D.C. C. chapter 40-51.2, provides for the
annexation of territory to a city. One of the nethods provided to
acconplish such annexation is a witten petition signed by not |ess
than three-fourths of the qualified electors or by the owners of not
|l ess than three-fourths in assessed value of the property which is
contiguous or adjacent to any city. N.D.C C section 40-51.2-03.
Where such a petition is presented, the governing body of the city,
by ordi nance, nmmy annex such territory to the city.

North Dakota | aw al so provides for the referral of a city ordinance
to the electors of that city upon the filing of a petition protesting
t he ordi nance. This authority is found in N.D.C. C. section 40-12-08
whi ch states, in part, as follows:

An ordi nance whi ch has been adopted by the governing body of a
muni cipality may be referred to the electors of the
muni cipality by a petition protesting against such ordi nance.

There are several Attorney General opinions which have concl uded that
not all city ordinances are subject to the referral provided for in
N.D.C.C. section 40-12-08. See, e.g., 1981 N.D. Attorney General's
Qpinion 1; 1983 N.D. Attorney Ceneral's Opinion 103; N. D. Attorney
Ceneral's Opinion 85-8. The basis for determ ning which ordi nances
were subject to the referendum and which were not was whether the
ordi nance was | egislative or adm nistrative in character.

Ordi nances which originated a permanent | aw or established a rule of
conduct or course of policy for guidance of citizens have been
deternmined to be legislative in character and referable as such

O herwi se, ordi nances which placed into execution previously decl ared
policies or laws are admi nistrative or executive in character and not
referable. 42 Am Jur.2d. Initiative and Referendum section 12
(1969).

The test of what is a legislative and what is an administrative
proposition, with respect to the initiative or referendum has
further been said to be whether the proposition is one to nake
new | aw or to execute law already in existence. The power to
be exercised is legislative in its nature if it prescribes a
new policy or plan; whereas, it is admnistrative in its nature



if it merely pursues a plan already adopted by the |egislative
body itself, or some power superior to it. Simlarly, an act
or resolution constituting a declaration of public purpose and
meki ng provision for ways and neans of its acconplishment is
generally legislative as distinguished froman act or
resolution which nerely carries out the policy or purpose

al ready declared by the legislative body. 5 E. MQillin,
Muni ci pal Corporations section 16.55 at 194-5 (3d Rev. Ed.
1969) .

In reviewing the characteristics of a particular ordinance in

determ ning whether it would be subject to a referendum this office
has concl uded that zoning ordinances (1981 N. D. Attorney General's
Opi nion 1), resolutions approving a tax exenption of property (1983
N.D. Attorney General's Opinion 103), and cable television franchise
ordi nances (N.D. Attorney General's Opinion 85-8) may not be referred
to the electors of the city. |In such cases, the ordinance or
resolution in question was adnministrative in character, rather than
| egislative, as it placed into execution that which had al ready been
provi ded for by the body itself if not by a superior |egislative
body.

An ordi nance annexing territory to a city inplenents the authority
specifically provided by the Legislature to cities upon receipt of
the appropriate petitions. Such an ordi nance does not declare rules
of conduct or establish courses of policy to be followed by the city
and its citizens. Furthernore, an annexati on ordi nance does not
establish a procedure whereby annexati ons may be acconplished as such
a procedure is already provided for by state law. Instead, such an
ordi nance acts to inmplement previously declared policies and
authority froma higher |egislative body; nanely, the Legislative
Assenbly of the State of North Dakota. The annexation ordinance is
specifically required by North Dakota law in order to acconplish that
which the petitioners by their witten petition have sought through
processes and nethods specifically established by statute. The
annexation ordinance is thus seen as one of many steps in a
statutorily outlined procedure whereby property may be annexed to a
city.

In further support of the conclusion that the ordinance enacted to
annex property to a city is admnistrative in character, one should
note that the city nay decide, by ordinance, to not annex property to
the city as requested by the petition. The last sentence of N. D. C. C
section 40-51.2-06 states as foll ows:

If the governing body deternines to exclude the area petitioned
for, it my do so by ordinance adopted and recorded as in case
of annexation. (Enphasis supplied).

Qbvi ously, the Legislature has commanded the enactnent of an

ordi nance by the city in its consideration of a petition for the
annexation of property to a city. However, the ordinance is nothing
nore than an indication of whether the city governing body grants or
deni es the request for annexation. The enactnent of such an

ordi nance is mandatory and is nothing nore than a reflection of the
governi ng body's decision as to whether the annexation petition
shoul d be granted or deni ed.



Si nce such action is mandatory »>enactnent of an ordi nance
granting a franchise!, the adoption of such an ordi nance does
not lie within the legislative discretion of the board. It is
purely adm nistrative, in conpliance with the direction of the
General Assenbly. Seaton v. Lackey 182 S.W2d. 336, 339 (Ky.
1944) .

The Washi ngton Suprene Court has addressed the very issue at hand.

In State v. Kruegel 409 P.2d. 458 (Wash. 1965), the Court concl uded
that an annexation ordi nance may not be the subject of a referendum
Two argunents were presented by the Court in support of its
conclusion. First, the ultimte power of annexation has been placed
by the Legislature with the city governing body and not with the city
el ectorate.

And t hough the power of referendumin annexation cases is
nowhere prohi bited, neither is such power anywhere conferred
upon the city electorate . . . . No power of annexation
existing in the cities except that delegated to it by the
state, any annexation undertaken by the city nust be in the
manner prescribed and pursuant to the conditions inposed by the
| egislature. 1d. at 460-3.

Second, an annexation ordinance is an exercise of the city's
adm nistrative authority bestowed upon it by the superior |egislative
body (i.e., the state legislature). Such ordinances, in the state of
Washi ngton and el sewhere, are not subject to the referendum

Vi ewed from these perspectives, it is my opinion that a city

ordi nance annexing territory to a city in furtherance of a witten
petition as provided for in NND.C.C. section 40-51.2-03 is

adm nistrative in character and, thus, not subject to a referendum

The authority to initiate and refer city ordinances is one provi ded
by the Legislative Assenbly of the State of North Dakota. Shoul d
there be a desire to have the statutes amended so as to specifically
provide for the initiative or referral of ordinances whereby a
property is annexed to or excluded froma city, including those

adm nistrative in character, the Legislature need only pass a
specific statute providing for such authority within N.D.C.C. chapter
40-51. 2.

- EFFECT -

This opinion is issued pursuant to N.D.C. C. section 54-12-01. It
governs the actions of public officials until such tinme as the
qguestion presented is decided by the courts.
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