Date |ssued: My 14, 1985 ( AGO 85- 19)

Requested by: Honorable Ben Meier
Secretary of State

- QUESTI ON PRESENTED -

Whet her the American Red Cross is subject to the licensing
requi renents of the Charitable Organizations Soliciting Contributions
Act of N.D.C C. chapter 50-22.

- ATTORNEY GENERAL'S OPI NI ON -

It is ny opinion that the Anerican Red Cross is not subject to the
licensing requirenents of the Charitable Organizations Soliciting
Contributions Act of N.D.C.C. chapter 50-22.

- ANALYSI S -

Charitabl e organizations soliciting contributions are governed by the
provisions of N.D.C.C. chapter 50-22. N. D.C.C. section 50-22-02,
provides in part:

50-22-02. LICENSE TO SOLICIT - TERM - REVOCATION. No
charitabl e organi zation shall solicit contributions from
persons in this state by any neans whatsoever without first
havi ng obtained a license fromthe secretary of state

The only exception provided to this strict licensing requirenment is
granted to institutions of higher |earning and churches pursuant to
N.D. C.C. section 50-22-01(1).

There is no federal court decision which has directly answered the
qguestion of whether the Anerican Red Cross is subject to state
charitable solicitation |icensure. However, in Departnent of

Enmpl oyment v. United States 385 U. S. 355 (1966), the United States
Suprene Court concluded that the Anerican Red Cross was created by
Congress to carry out the treaty provisions of the Geneva Conventi on
and, as such, was an instrunmentality of the federal governnent.

Mor eover, the issue of whether federal instrunentalities are subject
to state regul ation was addressed in the case of Hancock v. Train
426 U.S. 167, 179 (1976), in which the Supreme Court reaffirned its
holding in Mayo v. United States 319 U S. 441, 447 (1943), by
stating that:

.>Where Congress does not affirmatively declare its
instrumentalities or property subject to regulation, the
federal function nust be left free of regulation. »>Quotation
mar ks om tted.

In Hancock supra the State of Kentucky attenpted to require a
federal installation to obtain a state operating permt. The Court
hel d that the state could not require a federal installation or
instrumentality to conply with the state regul ati on unl ess Congress
had specifically subjected the instrumentality to state regul ation



As in Hancock supra North Dakota's charitable solicitation |Iicense
serves as a state operating permt. Mreover, Congress has not
specifically subjected the Red Cross to state regulation. See 1961
N.D. Attorney Ceneral's Opinion.

Therefore, the Anerican Red Cross is not subject to the |icensing
requi renents of the Charitable Organizations Soliciting Contributions
Act of N.D.C. C. chapter 50-22. Furthernore, this opinion supersedes
1961 N.D. Attorney General's Opinion 26.

Moreover, this opinionis limted to the issue of federa
instrumentalities soliciting charitable contributions. Oher forns
of state regulation of federal installations or instrunentalities are
not affected by this opinion.

- EFFECT -
This opinion is issued pursuant to N.D.C.C. section 54-12-01. It
governs the actions of public officials until such tinme as the

qguestion presented is decided by the courts.
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