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- - QUESTI ONS PRESENTED- -
l.

Whether a board of county conmi ssioners nmust approve the
expenditure of funds by a water resource district for participation
in ajoint or cooperative water resource district.

Whet her taxes which have been levied by a water resource
district wi t hout pri or approval from the board of county
comm ssioners should be disposed of through refund or abatenent
procedures.

-- ATTORNEY GENERAL'S OPI NI ON- -
l.

It is nmy opinion that a board of county comm ssioners nust
approve the expenditure of funds by a water resource district for
participation in a joint or cooperative water resource district.

It is ny further opinion that taxes which have been |evied by a
water resource district wthout prior approval from the board of
county comm ssioners should be disposed of through refund or
abat enent procedures.

- - ANALYSES- -
l.
North Dakota |aw provides that two or nore water resource
districts may agree to jointly or cooperatively exercise their powers

as aut horized by | aw. N.D.C.C. § 61-16.1-11(2) provides that:

The districts which are parties to such an [joint powers]
agreenent may provide for disbursenents fromtheir individual budgets



to carry out the purpose of the agreenent. In addition, a joint
board . . . may adopt, by resolution, on or before July first of each
year, a budget show ng estinmated expenses for the ensuing fiscal year
and the proposed contributions of each nmenber district as determ ned
by the agreement. The boards of the nenber districts then shall |evy
by resolution, an ad valorem tax not to exceed two mlls upon the
real property within each district. The levy may be in excess of any
other levy authorized for a district. N.D.C.C. § 61-16.1-11(2)

This subsection provides for two procedures by which a water
resource district can finance its participation in a joint board; the
first being through its individual budget with the four mll cap and
the second through an additional levy not to exceed two mlls. This
additional levy is levied by the 'boards of the menber districts.'
There is some anbiguity as to whether 'boards,' as wused in this
phrase, means  water resource boards or boards  of county
conmm ssi oner s.

NNDCC 8§ 1-02-39 states that if a statute is anbiguous,
consideration may be given to the consequences of a particular
construction. Furthernore, statutes are presuned to conply with the
North Dakota Constitution. N.D.C.C. § 102-38. Wher e possible,
statutory construction or interpretation which places a statute in
di sharmony with the Constitution is avoided. Grace Lutheran Church
v. North Dakota Enpl oynent Sec. Bureau, 294 N.W2d 767 (N. D. 1980).
Finally, where a statute is susceptible of two constructions, one

which will be conpatible with constitutional provisions or one which
will render the statute unconstitutional, the courts will adopt that
construction which will nmke the statute valid. Pal uck v. Board of

County Comirs, Stark County, 307 N.W2d 852 (N.D. 1981).

The North Dakota Constitution vests the taxing power in the
Legi sl at ure. The Legislature cannot enact a |aw which authorizes a
body not elected by the people to levy taxes. Vallelly v. Board of
Park Comirs., 111 NW 615 (N. D. 1907).

The water resource board menbers are not el ected by the people;
they are appointed by the county conmm ssioners. Thus, the
Legislature could not constitutionally delegate authority to tax to
the water resource board. The county conm ssioners, on the other
hand, are elected by the people. Therefore, the Legislature nay
del egate the authority to tax to the board of county conm ssioners.

If the word 'boards' in the phrase 'boards of nmenber districts'
is construed to nean water resource boards, N.D.C.C § 61-16-11(2)
woul d be unconstitutional and ineffective;, a result presumably not
i ntended by the Legislature. Construction of the word 'boards' to
nmean t he boards of county conm ssioners, however, will give effect to
the Legi sl ature's enactnent.



Thus, it is the board of county conm ssioners which levies the
ad valorem tax of up to two mlls to finance joint water resource
board activities under N D.C.C. § 61-16.1-11(2).

N.D.C.C. 8 61-16.1-06 provides, in part, that:

The water resource board shall estimte the expenses of the

district before July first of each year. . . . Upon conpletion and
adoption of a budget covering necessary expenses, the board shall
send a copy of the budget to the county auditor. . . . Each county
auditor shall transmt the sanme to the board of county conm ssioners

if approved as anended or as submitted, the board shall, by
resolution, levy and authorize and direct the county auditor to
extend and spread upon the tax roll of the county . . . not exceeding

the limtation in section 57-15-26.6.

Al l funds expended by a water resource board nust be approved by
its board of county comm ssioners, including funds expended for
participation in joint water resource boards. If budget itens
relating to joint boards are not approved pursuant to N.D. C C
8§ 61-16.1-06, the water resource board has no authority under
N.D.C.C. 8§ 61-16.1-11(2) to circunvent the budgetary process.

In Geat Northern Railway Co. v. Flaten, 225 N.W2d 75 (N.D.
1974), a taxpayer challenged a park district's levy of real estate

taxes in excess of ordinary Iimts. In holding that the excess |evy
was effective for only one year, the court noted that it was not
aut hori zi ng 'whol esale tax refunds.' 225 NW2d at 80. The court

hel d that 'refunds for the years in question are limted to those who
have nade appropriate and tinely application for tax abatenent,’
pursuant to N.D.C C 8§ 57-23-03. Id.

Accordingly, it is my opinion that the county make the taxes
subject to refund or abatenent pursuant to ND CC 8 57-23-03 and
57-23-04. If all of the taxes are not disposed of through refund or

abatenent, the county should apply the remaining taxes against the
next county |levy pursuant to N D.C C § 57-15-31.

- - EFFECT- -
This opinion is issued pursuant to NDCC 8§ 54-12-01. It
governs the actions of public officials wuntil such time as the

guestion presented is decided by the courts.
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