Dat e | ssued: January 24, 1985 (AGO 85-4)

Requested by: Al an Person, Executive Director
Nort h Dakota Public Enpl oyees
Retirement System

- QUESTI ON PRESENTED -

Whet her N.D.C. C. section 54-52-05 and N.D.C.C. section 15-10-01
requi re Lake Region Comrmunity College to pay its enpl oyees' four
percent retirement contribution to the Public Enpl oyees Retirenment
System

- ATTORNEY GENERAL'S OPI NI ON -

It is ny opinion that N.D.C.C. section 54-52-05, and N.D.C. C. section
15-10-01, do not require Lake Region Community College to pay its
enpl oyees' four percent retirenent contribution to the Public

Enpl oyees Retirement System

- ANALYSI S -

Prior to July 1, 1983, enployees in state government covered by the
Publ i ¢ Enpl oyees Retirenment System (PERS) contributed four percent of
their gross salary to PERS. The 1983 North Dakota Legislature, in
lieu of appropriating nmoney for general salary increases,

appropri ated enough noney in agency budgets for the enployers to pick
up two percent of the enpl oyees retirenent contribution after July 1,
1983, and an additional two percent after July 1, 1984. On July 1,
1984, pursuant to 1983 N.D. Session Laws 192, jurisdiction over Lake
Regi on Community Col |l ege was transferred fromthe Devils Lake Schoo
District to the North Dakota State Board of Higher Education. Thus,
Lake Regi on Community College is now a state agency.

The question is whether in view of N.D.C.C. section 54-52-05, and the
May 1983 guidelines fromthe Ofice of Managenent and Budget, Lake
Regi on Community College is not now required to pay the four percent
retirement contribution for their enployees. Currently, Lake Region
Community College is only contributing the 5.12 percent enpl oyer
contri bution.

N.D. C.C. section 54-52-05(3), specifically nmakes paynent of the
enpl oyee's contribution optional. That section begins as foll ows:

54-52-05. MEMBERSHI P AND ASSESSMENTS - EMPLOYER PAYMENT OF
EMPLOYEE CONTRI BUTI ONS.

* x %

3. Each enployer, at its option, may pay the enpl oyee
contributions required by subsection 2 . . .

The section continues with nunmerous sentences that begin "if
contributions are paid . " The express | anguage of N.D.C. C
section 54-52-05, conmpels the conclusion that payment of the

enpl oyee's contribution is not mandatory. Certainly state enpl oyees
have routinely received what has beconme known as the "2+2" retirenent



contribution benefit. There is a significant difference, however,
between the appropriation laws relative to Lake Regi on Comrunity
Col | ege, which previously was under the jurisdiction of the politica
subdi vi si on school district pursuant to N.D.C.C. chapter 15-18, and
ot her state agenci es.

1983 N.D. Session Laws 7 is the appropriation bill for the state's
three junior colleges. Section 3 of that bill states as follows:

SECTION 3. LEG SLATIVE INTENT. It is the intent of the

| egi sl ative assenbly that the salaries and wages line item
appropriated in section 1 of this Act to the University of
North Dakota-WIliston center provide for the paynent of a two
percent contribution to retirement on wages earned after July
1, 1983, and an additional two percent contribution on wages
and sal aries earned after July 1, 1984, in addition to
sufficient anpbunts to pay the increased cost of nedica

i nsurance coverage. It is the further intent of the

| egi sl ative assenbly that the salaries and wages |line itens
appropriated in section 1 of this Act to Bi smarck Juni or
Col | ege and Lake Region Community Col | ege provide conpensation
adj ust ments as negoti ated and agreed upon by each institution's
respective board. (Enphasis supplied).

This section provides that while the intent of the Legislature for
UND-W I liston was to appropriate the "2+2", Lake Regi on Community
Col | ege conpensati on was to be adjusted pursuant to negotiation with

"its respective board." The Lake Region Comrunity Col | ege Board of
Trustees did not provide for payment of the four percent
contribution. Instead, salaries were increased at Lake Region

Community College. Generally, these salary increases were not
recei ved by ot her Hi gher Education state enpl oyees.

An exani nation of the Statenent of Purpose of amendnents to various
state agency appropriation bills found in the House Journal (see, for
exanpl e, 1983 House Journal 2984-2990 which is the Statenent of
Purpose for other institutions of higher education) indicates that
the "2+2" was intended to be paid fromthe appropriated salary line
item (Note, however, that the Statement even states that the
appropriation "will allow' paynents on the "2+2"). The Statenent of
Pur pose, on the other hand, for the appropriation for Lake Region
Community Col | ege does not so provide. 1983 House Journal 3004.
Since UND-WIIliston is specifically treated |ike other state agencies
and given the "2+2" and Lake Regi on Community College is not, it
seens clear that the Legislature did not intend to nmandate the "2+2"
for Lake Region Conmunity Coll ege.

| have exami ned the May 19, 1983, O fice of Managenent and Budget

Position Statenent on inplenmenting the "2+2". Even assum ng that
directive to have any legal effect on the North Dakota State Board of
Hi gher Education, | do not find that it was intended to require Lake

Regi on Community Col |l ege to pay the enpl oyee contribution,

particul arly when Lake Regi on Community Coll ege only becane a state
agency after the OVB Menorandum was issued, and nore particularly in
view of legislative intent as expressed in the appropriation bills
previously referred to.



Thi s opi ni on does not preclude the possibility of |egislation being
i ntroduced this session to provide for paynent of the four percent
retirement for the |ast year of this biennium It is ny
under st andi ng that Lake Regi on Community Col | ege enpl oyees will have
the four percent paid by the institution after June 30, 1985.

- EFFECT -
This opinion is issued pursuant to N.D.C.C. section 54-12-01. It
governs the actions of public officials until such tinme as the

qguestion presented is decided by the courts.

NI CHOLAS J. SPAETH
Attorney Cenera

Prepared by: Rick D. Johnson
Assi stant Attorney Genera



