Dat e |ssued: January 2, 1985 (AGO 85-1)
Requested by: Representative Serenus Hoffner
- QUESTI ON PRESENTED -

Whet her a newly el ected governor may take office on the first day of
January follow ng his election.

- ATTORNEY GENERAL'S OPI NI ON -

It is ny opinion that a newy el ected governor may take office on the
first day of January follow ng his election so |ong as he has taken
subscribed, and filed his oath of office.

- ANALYSI S -

Certain qualifying steps, which are distinct and separate fromthe
election to office, are usually required to be perforned by a newy
el ected public officer before he may assune his office and perform
of ficial functions. Wen the newly elected public officer has
performed those required conditions within the statutorily required
time period, his right to enter into the office for which he was
elected is conplete. 63A Am Jur.2d. Public Oficers and Enpl oyees
section 127, p. 760 (1984).

Article V, Section 1 of the Constitution of North Dakota provides for
the office of governor and his termof office. That constitutiona
section states as follows:

Section 1. The executive power shall be vested in a governor,
who shall reside at the seat of governnent and shall hold his
office for the termof four years beginning in the year 1965,
and until his successor is elected and duly qualified.

This constitutional section does not state the tinme at which a newmy
el ected governor assumes office. Indeed, the entire Constitution is
silent as to the tinme at which a newly el ected governor nay assune
the position of governor with all of its rights and responsibilities.
Under comon | aw princi ples, however, the use of the phrase
"beginning in the year 1965," in the absence of any other |anguage,
presupposes a cal endar year beginning the first day of January. 46
Words and Phrases, Year 520-25 (1970).

In addition, the North Dakota Legislature has answered this question
and has directed all state and district officers to qualify for their
positions and to enter upon the discharge of their duties on or
before the first day of January following their election or within
ten days thereafter. This legislative command is found at section
44-01-03 of the North Dakota Century Code which states as foll ows:

44-01-03. WHEN STATE AND DI STRI CT OFFI CERS SHALL QUALI FY.
Except when ot herwi se specially provided, all state and
district officers shall qualify on or before the first day of
January next succeeding their election or within ten days
thereafter, and on said first day of January or within ten days
thereafter, shall enter upon the discharge of the duties of



their respective offices provided that when a person is
elected to fill an unexpired termin a district office then
vacant or then held by an appointee, such person nmay qualify
and enter upon the discharge of the duties of such office at
any tinme after receiving a certificate of election to that
office but not later than the tenth day of January next
succeedi ng the date of his election to the unexpired term of
of fice. (Enphasis supplied).

The North Dakota Legislature has clearly provided for all state
officers to qualify for the assunption of their new responsibilities
on or before the first day of January follow ng their election nor
within ten days thereafter. Furthernore, the Legislature has stated
that state officers shall enter upon the discharge of the duties of
their offices on the first day of January following their election or
within ten days thereafter, dependi ng upon when the officer qualifies
for his office. By requiring said officers to "qualify" for their
positions, the Legislature has referred to the requirenments for the

t aki ng and subscribing of of an oath of office, section 44-01-05,
N.D.C.C., and the possible requirenent to file a bond, section
44-01-06, N.D.C.C. The governor is statutorily exenpt fromthe

requi rement for filing of a bond.

It is interesting to note that section 44-01-03, N.D.C.C., prior to
1975, stated that state officers shall qualify for their new
positions on or before the first Monday of January. However, the
1975 Legi sl ative Assenbly of the State of North Dakota renobved the
phrase "the first Mnday of January" and replaced it with "the first
day of January."™ 1975 N.D. S.L. 415. By such substitution, the
Legislature clearly provided that state officials may qualify on or
before the first day of January regardl ess of what day of the week
the first | anded upon.

This change in the |law was made at the request of the Departnent of
Accounts and Purchases because of its desire to avoid prorating the
January salary of inconmng elected officials. The bill, House Bil
1199, was heard in the Senate and House Judiciary Committee where
Ral ph Dewi ng, Director of the Departnent of Accounts and Purchases
testified regarding its neaning as foll ows:

HOUSE BILL 1199: Relates to the termof office of the

superintendent of public instruction and to the tine when state
and district officers shall qualify for office.

M . Ral ph Dew ng, Director, Departnent of Accounts and

Pur chases:
This bill deals with changes in the termof office of state
of ficials. It is to make it uniform State officials now take

office on the first Monday in January followi ng their election
In this particular year they took office on the sixth of
January and there is a problemw th prorating salaries. Stated
the cerenony of swearing in is a cerenony only. They actually
take office on the first day of January if this bill is passed.
The only affected official that this could have any real effect
on could be the governor, and that could only happen if the
governor m ght have to call out guard in an energency on first



day in office.

Rep. Rundle: Stated if this is changed, the date of the
nmeeting of Legislature should be changed.

M. Dewing: Stated the new |egislators nowtake office on the
first of Decenber.

Rep. Wnkjer: Mved Do Pass

Seconded: Rep. Rundle

Mbtion carri ed.

Rep. Benedict: WII take floor assignnent.

Heari ngs on House Bill 1199 before the House Judiciary Committee,
Forty-fourth Legislative Session, January 21, 1975. (Enphasis
suppl i ed).

House Bill No. 1199 relates to the termof office of the
superintendent of public instruction and to the tine when state
and district officers shall qualify for office. Senator
Lashkowi tz noved to dispense with reading the bill, seconded by
Senat or Chri stensen.

Ral ph Dewi ng, Director of Accounts and Purchases said that his
departnment had asked that this bill be introduced. It is a
housekeeping bill that would sinmplify the paynment of salaries
now t hat they use the computer system \When the el ected
officials take office a few days after January first, they
often have to prorate salary checks for those few days. The
Legi sl ature has provided for unvouchered expense all owances
that are for cal endar years, but the salary paid is for a
different period. The oath of office is the inportant date and
the date of qualification which is the filing of election
certificates with the Secretary of State. This date of taking
office is no | onger necessary.

Heari ngs on House Bill 1199 before the Senate Judiciary Commttee,
Forty-fourth Legislative Session, February 18, 1975. (Enphasis
suppl i ed).

In sutmmary, the newly el ected governor shall qualify and hold the

of fice for which he was elected on or before the first day of January
following his election or within ten days thereafter. \Where the
governor-elect qualifies for his office before the first day of
January, he assunmes that office as of the first noment of January
first. In order to qualify for the assunption of his office, the
governor-el ect nmust take, subscribe, and file the oath of office as
provi ded for by statute.

Wth respect to the general election of 1984, those state officials
who, prior to January 1, 1985, have taken, subscribed, and filed with
the Secretary of State their oaths of office and who have filed the
necessary bonds, if required, shall be deened to have qualified to
enter upon the duties of their offices and, w thout the necessity of



any further act, shall at the earliest nonent of January 1, 1985,
beconme the incunbents of the offices for which they were el ected and
the possessors of all of the powers, duties, and responsibilities of
the said offices.

- EFFECT -
This opinion is issued pursuant to section 54-12-01, N.D.C.C. It
governs the actions of public officials until such tinme as the

qguestion presented is decided by the courts.

NI CHOLAS J. SPAETH
Attorney Genera

Prepared by: Terry L. Adkins
Assi stant Attorney Genera



