Dat e |ssued: March 30, 1984 (AGO 84-17)

Requested by: Gail Hagerty
Burl ei gh County State's Attorney

- QUESTI ON PRESENTED -

Whet her the exenptions under section 28-22-03.1 of the North Dakota
Century Code are exenptions avail able to nonbankrupt debtors.

- ATTORNEY GENERAL'S OPI NI ON -

It is ny opinion that the exenptions under section 28-22-03.1,
N.D.C.C., are not exenptions avail able to nonbankrupt debtors.

- ANALYSI S -

The 1981 North Dakota Legislative Assenbly enacted Section 1, Chapter
335 of the North Dakota Session Laws, codified as sections 28-22-17
and 28-22-03.1, N.D.C.C., which are quoted as foll ows:

28-22-17. NONAVAI LABI LI TY OF FEDERAL BANKRUPTCY EXEMPTI ONS.
In accordance with the provisions of section 522(b) of the
Bankruptcy Reform Act of 1978 >Pub. L. 95-598; 92 Stat. 2586;
11 U.S.C. 522(b)!, residents of this state shall not be
entitled to the federal exenptions provided in section 522(d)
of the Bankruptcy Reform Act of 1978. The residents of this
state shall be linited to claimng those exenptions all owabl e
by North Dakota | aw.

28-22-03.1. ADDI TI ONAL BANKRUPTCY EXEMPTI ONS FOR RESI DENTS.
In addition to the exenptions provided herein, a resident of
the state may sel ect:

1. In lieu of the honestead exenption, up to seven thousand
five hundred doll ars.

2. A notor vehicle exenmption not to exceed one thousand two
hundred dol | ars.

3. Accrued dividend, interest, or cash value of an unnmatured
life insurance policy not to exceed four thousand dollars.

4. The debtor's right to receive, or property that is
traceabl e to:

a. A paynent, not to exceed seven thousand five hundred
dol lars, on account of the wongful death of an
i ndi vi dual of whom the debtor was a dependent, to the
extent reasonably necessary for the support of the
debt or and any dependent of the debtor

b. A paynent, not to exceed seven thousand five hundred
dol l ars, on account of personal bodily injury, not
i ncluding pain and suffering or conpensation for actua
pecuni ary | oss, of the debtor or an individual of whom
t he debtor is a dependent.



c. A social security benefit.

The purpose of the 1981 | egislative enactnents quoted above was to
limt bankruptcy exenptions to those provided for under state |aw.
The Bankruptcy Code adopted by Congress in 1978 provided that a
debtor could el ect either exenptions set forth under applicable state
| aw or federal exenptions set forth in the Bankruptcy Code. The

| egi sl ative history supporting the enactnent of sections 28-22-17 and
28-22-03.1, N.D.C.C., discloses that the banking industry supported a
[imtation on a bankrupt's exenptions to those provided under state
law. As a conpronise to the bankrupt's interest, the Legislature
enact ed addi ti onal bankruptcy exenptions. Section 28-22-17,

N.D. C.C., mmkes federal bankruptcy exenptions unavailable to a North
Dakot a bankrupt. Section 28-22-03.1, ND.C.C, entitled "Additiona
bankruptcy exenptions" in the 1981 Supplenent to the North Dakota
Century Code, incorporated several specific federal exenptions and
made them avail able to a North Dakota bankrupt.

Subsequently, and as part of the revision to the 1983 Suppl enent, the
title of section 28-22-03.1, N.D.C.C., was changed by the Legislative
Council code revisor to read: "Additional exenptions for residents.”
Thi s change was pronpted by inquiries fromprivate attorneys as to
whet her the exenptions listed in section 28-22-03.1, ND.C.C, were
al so avail abl e to nonbankrupt judgnment debtors. Presumably, the
Legi sl ative Council determ ned that section 28-22-03.1, N.D.C. C
applied in nonbankruptcy situations. The revision by the Legislative
Council code revisor to the title to section 28-22-03.1., N.D.C C
was made after the 1983 Legislative Assenbly adjourned. The
Legi sl ature neither made nor tacitly approved the revision

Al t hough the title to a statute is not part of the |law (see section
1-02-12, ND.C.C), the title to a statute enacted by the Legislature
is part of its legislative history. Therefore, it may be consi dered
in determining the intention of the Legislature. See section
1-02-39, ND.C.C. However, a title adopted by the Legislative
Counci | does not reflect |egislative history.

Therefore, it is clear that the North Dakota Legislature intended to
meke the additional exenptions in section 28-22-03.1, ND.C.C., only
avail abl e to the bankrupt debtors for the follow ng reasons:

1. The North Dakota Legislature entitled the section as
"Addi tional bankruptcy exenptions."

2. 1981 N.D. Session Laws, Chapter 335, Section 1 was itself
entitled "Bankruptcy Exenptions."

3. The additional exenptions found in section 28-22-03.1,
N.D.C.C., were adopted as a conprom se between the
interests of creditors who favored restricting exenptions
and the interests of bankruptcy debtors who needed
additi onal exenptions to get a "fresh start."

The North Dakota Legislature did not intend through the enactnent of
section 28-22-03.1, N.D.C.C., to nake such exenptions available to
nonbankruptcy debtors.



- EFFECT -

This opinion is issued pursuant to section 54-12-01, N.D.C.C. It
governs the actions of public officials until such tinme as the
qguestion presented is decided by the courts.

ROBERT O. WEFALD
Attorney Cenera

Prepared by: Allan Benson
Assi stant Attorney Genera



