Date |ssued:  March 23, 1984 (AGO 84- 16)
Requested by: Gail Hagerty, Burleigh County State's Attorney
- QUESTI ONS PRESENTED -
I.

Whet her a violation of section 39-21-41.2 of the North Dakota Century
Code constitutes an infraction under section 12.1-32-01, N.D.C.C., or
a noncrinmnal traffic violation under section 39-06.1-02, N.D.C.C.

Whet her, followi ng a conviction for violation of section 39-21-41. 2,
N.D.C.C., a fine nay be suspended upon proof of acquisition by the
defendant of a child restraint system where the violation involved a
child of two to four years of age

- ATTORNEY GENERAL'S OPI NI ON -
l.

It is ny opinion that a violation of section 39-21-41.2, N.D.C C
constitutes a noncrimnal traffic violation under section 39-06.1-02,
N.D. C. C.

It is ny further opinion that, follow ng a conviction for violation
of section 39-21-41.2, ND.C.C., a fine may not be suspended upon
proof of acquisition by the defendant of a child restraint system
where the violation involved a child of two to four years of age.

- ANALYSES -
l.
Section 39-21-41.2, N.D.C.C., provides, in part as follows:
39-21-41.2. CHI LD RESTRAI NT DEVI CES - PENALTY - EVI DENCE

1. If a child, not over two years of age, is present in any
passenger car that is operated by the child' s parent or
| egal guardi an, that passenger car must be equi pped with at
| east one child restraint systemfor each such child under
two years. The child restraint system nust at |east neet
the standards adopted by the United States departnent of
transportation for those systenms »>49 CFR 571.213!. Wile
the car is in notion, each such child nust be properly
secured in the child restraint systemin accordance with
the manufacturer's instructions. |[If a child who is at
| east two and at nobst four years of age is present in a
passenger car, unless properly secured in an approved child
restraint system the child nust be buckled in a seatbelt
whenever the car is moving. Use of child restraint systens
and seatbelts is not required in passenger cars



manuf act ured before 1966 that have not been equi pped with
seat bel ts.

2. Violation of this section is an infraction and is
puni shabl e by a fine not to exceed twenty dollars. The
fine may be suspended on show ng proof of acquiring a child
restraint systemconplying with this section within one
nonth of the violation.

3 * x %

Section 1-02-38, N.D.C.C., provides the guidance for the
determ nation of legislative intent. That statute provides as
fol |l ows:

1-02-38. I NTENTIONS I N THE ENACTMENT OF STATUTES. In enacting
a statute, it is presuned that:

1. Compliance with the constitutions of the state and of the
United States is intended.

2. The entire statute is intended to be effective.

3. A just and reasonable result is intended.

4. A result feasible of execution is intended.

5. Public interest is favored over any private interest.

The fact that the | anguage contained in section 39-21-41.2, N.D.C.C.
is seemngly clear and wi thout anbiguity does not preclude its
interpretation in the light of the other contradictory statutes
dealing with the same subject nmatter. |In the case of In Interest of
B. L., 301 NwW2d. 387 (N.D. 1981), the North Dakota Supreme Court
sai d:

If the language of a statute is of doubtful neaning, or if
adherence to the strict letter of the statute would lead to

i njustice, absurdity, or contradictory provisions, a duty
descends upon the courts to ascertain the true neaning.
>Citations omtted.! Thus, in pursuance of the genera

obj ective of giving effect to legislative intent, we are not
controlled by the literal neaning of the | anguage of the
statute, but the spirit or intention of the |aw prevails over
the letter. »>Citations omtted.

Section 39-21-41.2(2), N.D.C.C., states that the violation is an
infraction and is punishable by a fine not to exceed twenty dollars.
Under the provisions of section 12.1-32-01(7), N.D.C.C., an
infraction is classified as a crime and may be punished by a fine of
not nore than five hundred dollars. Additionally, that section
provi des for an enhanced penalty upon conviction of a second

i nfraction.

Section 39-06.1-02, N.D.C.C., defines certain traffic violations as
bei ng noncri m nal offenses.



39-06.1-02. TRAFFI C VI OLATI ONS NONCRI M NAL - EXCEPTI ONS -
PROCEDURES. Any person cited, in accordance with the
provi si ons of sections 39-07-07 and 39-07-08, for a traffic
viol ati on under state |aw or municipal ordi nance, other than an
of fense listed in section 39-06.1-05, shall be deenmed to be
charged with a noncrimnal offense and may appear before the
designated official and pay the statutory fee for the violation
charged at or prior to the tinme scheduled for a hearing, or, if
he has posted bond in person, as provided by section 39-07-07,
or by mail, he may forfeit bond by not appearing at the
designated tinme. |[If the person appears at the tine schedul ed
in the citation, he may make a statenment in explanation of his
action, and the official may at that tinme, in his discretion
wai ve, reduce, or suspend the statutory fee or bond, or both.

If the person cited follows the foregoing procedures, he shal
be deemed to have admitted the violation and to have waived his
right to a hearing on the issue of commi ssion of the violation
The bond required to secure appearance before the officia
designated in the citation shall be identical to the statutory
fee established by section 39-06.1-06. Wthin ten days after
forfeiture of bond or paynent of the statutory fee, the
official having jurisdiction over the violation shall certify
to the licensing authority:

1. Admi ssion of the violation; and

2. I n speeding violations, whether the speed charged was in
excess of the lawful speed limt by nore than nine mles
>14.48 kil onmeters! per hour and the nmiles >kilonmeters! per
hour by which the speed linmt was exceeded.

This section shall not be construed as allowing a halting
officer to receive the statutory fee or bond, unless he is
ot herwi se authorized by law to do so.

Section 39-06.1-02, N.D.C.C., specifically exenmpts fromits
provi si ons those offenses set forth in section 39-06.1-05, N.D.C C
The offenses listed under the latter section are deenmed to be
crimnal in nature and the adm nistrative processes utilized in the
di sposition of a nontraffic violation may not be utilized with
respect to those offenses. The matters addressed in section
39-06.1-05, N.D.C.C., deal with alcohol -related offenses, reckless
driving, negligent homcide, manslaughter, |eaving the scene of the
accident, and driving while under suspension or revocation. Since
the Legislature did not specifically provide that a violation of
section 39-21-41.2, N.D.C.C., constitutes a crinme under the

provi sions of section 39-06.1-05, N.D.C.C., confusion exists as to
whet her the offense is to be treated as a noncrinmnal traffic

viol ati on under the provisions of sections 39-06.1-02 and 39-06. 1-03,
N.D. C. C.

Previ ous | egislative enactnents denonstrate a clear intent to treat
vi ol ati ons of chapter 39-21, N.D.C.C., as noncrimnal traffic

of fenses. For exanple, section 39-06.1-08, N.D.C. C., defines
nonnovi ng vi ol ati ons and sections 39-21-08, 39-21-10, 39-21-11, and
39-21-14, N.D.C.C., are declared to be nonnoving violations. As
such, the violations are noncrimnal in nature.



Al so, under section 39-06.1-09, N.D.C.C., which defines a noving
violation, all violations of chapter 39-21, NND.C.C., with the
exception of section 39-21-01, N.D.C C., and those provisions of
chapter 39-21, N.D.C.C., listed in section 39-06.1-08, N.D.C.C., are
deened to be noving violations and, thus, noncrimnal in nature.

It is obvious that the Legislature intended to treat a violation of
the provisions of chapter 39-21, NND.C.C., as a noncrimnal traffic
of fense, by expressly including the provisions of that chapter within
the statutory schene of chapter 39-06.1, N.D.C. C.

Whi |l e the | anguage of section 39-21-41.2, N.D.C.C., may | abel the act
a crimnal offense, the Legislature neglected to exclude it fromthe
general |aw under chapters 39-06.1 and 39-07, N.D.C.C., by declaring
the sane to be a criminal offense under section 39-06.1-05, N D.C C

.
The child restraint system as that phrase is used in the section, is

defined by the provisions of 49 CFR 571.213. Thereunder, in Section
4, a child restraint systemis defined as "any device, except type

or type Il seatbelts, designed for use in a notor vehicle to
restrain, seat, or position children who weigh not nmore than 50
pounds." A type | seatbelt is a lap restraint and a type |l seatbelt

consists of a lap restraint plus a shoulder harness, as defined in 49
CFR 571.209. Under the statute, the parent or guardian is given the
option, in the case of a child who is at |east two years and not over
four, of either having the child properly secured in a child
restraint systemor having the child secured by the existing seatbelt
restraint. Under this option, the parent or guardian would not be
required to have a child restraint systemfor transporting a child.
However, in such an instance, the child nust be restrained by the

exi sting seatbelt.

Therefore, the inposition of a nonetary sanction would be predicated
upon the nonuse of the avail able seatbelt restraints and not upon the
fact that a child restraint system has not been acquired or nade
avail able for use by the child. The provision for the waiver of the
nmonetary sanction contenplates the satisfaction of an equi prnent
deficiency, but does not enbrace the nonuse of the restraint devices.

- EFFECT -

This opinion is issued pursuant to section 54-12-01, N.D.C.C. It
governs the actions of public officials until such tinme as the
guestion presented is decided by the courts or the applicable
provi sions of |aw are anended or repeal ed.

ROBERT O. WEFALD
Attorney Cenera

Prepared by: Mron E. Bot hun
Assi stant Attorney Genera



