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Requested by: Lieutenant Governor Ernest M Sands
- QUESTI ONS PRESENTED -
l.

Whet her a sheriff has the authority to cause a nmotor vehicle to be
wei ghed to determine if the vehicle's weight is in excess of the
posted weight limts.

Whet her counties have the authority to provide for a crinmnal penalty
to be inposed upon the operator of an overwei ght notor vehicle.

- ATTORNEY GENERAL'S OPI NI ON -
l.

It is ny opinion that a sheriff has the authority to cause a vehicle
to be weighed to deternmne if the vehicle's weight is in excess of
the posted weight limts.

It is ny further opinion that counties do not have the authority to
provide for a crinmnal penalty to be inposed upon the operator of an
overwei ght notor vehicle.

- ANALYSES -
l.

Section 39-12-01 of the North Dakota Century Code, expressly grants
to the county conmi ssioners the authority to establish vehicle weight
restrictions for the highways under their jurisdiction. The nethod
of enforcenment of such vehicle weight restrictions is established by
section 39-12-07, N.D.C.C., which states:

39-12-07. PEACE OFFI CERS MAY WEI GH VEHI CLE TO DETERM NE LOAD -
DECREASI NG GROSS WEI GHT OF VEHI CLE. Every police officer,

i ncludi ng menbers of the state hi ghway patrol, having reason to
believe that the weight of a vehicle and the |oad carried
thereon is unlawful, may wei gh such vehicle and | oad or have
the sanme wei ghed either by neans of portable or stationary

scal es, and for that purpose he may require the driver of such
vehicle imediately to unl oad such portion of the |oad as may
be necessary to decrease the gross weight to the maxi mum

al l owed by the provisions of this chapter.

The term "police officer" as used in the statute quoted above nust be
liberally construed and is intended as enconpassing all peace
officers. See section 1-02-01, N.D.C.C. To conclude otherw se would
permt counties, for exanple, to establish weight restrictions on

t heir hi ghway systens, but restrict their nmeans of enforcenent to the



hi ghway patr ol

Therefore, it is nmy opinion that a sheriff and his deputies have the
authority to use portable or stationary scales to weigh notor
vehicles to determne if those vehicles exceed weight lintations
established by the county, and to further enforce the provisions of
section 39-12-07, N.D.C C

Counties are enabled to exercise only those governnmental powers
conferred upon them by the State Constitution and |egislative
enactment. The North Dakota Suprenme Court, in Divide County v.
Baird, 212 NW 236 (N.D. 1926), held that a county:

. is a political subdivision of the state, and that it may
"speak and act only in the manner and on the matters prescribed
by the Legislature in statutes enacted pursuant to
constitutional authority". 212 N.W 236, 243.

Nei ther the State Constitution nor State statutes grant to the
counties the authority to enact an ordi nance defining a crinme and
providing for the crimnal punishnent for a violation thereof.
However, the county, if it desires, may cite, and through the state's
attorney, prosecute the owner or the operator of an overwei ght
vehi cl e under the provisions of section 39-12-09, N.D.C.C., as a
noncrimnal traffic violation.

Section 39-12-17, N.D.C.C., provides for the inposition of a civi
assessnment of a fee for the extraordinary use of highways by an
overwei ght vehicle. The process leading to the assessnent of the
extraordinary use fee would be simlar to a civil action, except that
the owner of the truck nmust post security with the district court in
the formof a cash bond or in lieu thereof the inmpoundnent of the
overwei ght vehicle. After the matter has been reduced to a judgnment,
the noneys fromthe cash bond or the sale of the vehicle are

di sbursed pursuant to section 39-12-20, N.D.C.C. That section

provi des as foll ows:

39-12-20. PROCEEDS OF SALE. The proceeds of sale shall be
applied first to the paynent of the costs of the proceedi ngs
and next to the paynment of the charges assessed. Such charges
shall be remtted to the state treasurer to be credited to the
hi ghways construction fund, and the nobneys so collected are

her eby appropriated for use by the state hi ghway departnent in
t he construction or reconstruction of highways, roads, and
streets of this state. The bal ance of the proceeds of any sale
after the payment of costs and charges shall be paid over by
the sheriff to the person entitled thereto as determ ned by the
court, or shall be deposited with the clerk of court for such
paynent .

Section 39-12-20, N.D.C.C., would be controlling as to the
di sposition of any noneys received by a county for a violation of the
wei ght restrictions placed on a county road.

- EFFECT -



This opinion is issued pursuant to section 54-12-01, N.D.C.C. It
governs the actions of public officials until such tinme as the
question presented is decided by the courts or the applicable
provi sions of |aw are anended or repeal ed.
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