Dat e | ssued: February 13, 1984 (AGO 84-13)

Requested by: Ronald W MBeth
Ri chl and County Assistant State's Attorney

- QUESTI ON PRESENTED -

Whet her a |is pendens can be recorded wi thout first being
acknow edged.

- ATTORNEY GENERAL'S OPI NI ON -

It is ny opinion that a |is pendens cannot be recorded w thout first
bei ng acknow edged.

- ANALYSI S -

Section 28-05-07 of the North Dakota Century Code provides for the
filing of a lis pendens in an action relating to real property.

Al t hough the lis pendens statute speaks of filing of a lis pendens
with the register of deeds office, the statute does not provide

gui dance on the technical requirenments of recording. It is ny

opi nion, therefore, that the recording provisions of chapter 47-19,
N.D.C.C., are applicable.

Section 47-19-02, N.D.C.C., lists those instrunents that nay be
recorded wi t hout acknow edgment. Section 47-19-03, N.D.C. C
establishes prerequisites to recording instrunents and states as
fol |l ows:

47-19-03. PREREQUI SI TES TO RECORDI NG | NSTRUMENTS. Before an
i nstrument can be recorded, unless it belongs to a class
provided for in section 47-19-02 or 47-19-40, its execution
nmust be established:

1. If executed by an individual, by acknow edgnent by the
person executing the sane;

2. |If executed by a corporation, by execution and
acknow edgnent by the person or persons authorized to
execute instruments under section 47-10-05.1;

3. By proof by a subscribing witness as is provided by
section 47-19-22;

4. By proof of the handwriting of the person executing an
i nstrument and of a subscribing witness thereto as is
prescri bed by sections 47-19-23 and 47-19-24 and filing
of the original instrument in the proper office there
to remain for public inspection.

Section 47-19-40, N.D.C.C., applies to actions to correct or prove
certificates of acknow edgnent and is inapplicable to this question.

The | anguage of section 47-19-03, N.D.C.C., is clear and unanbi guous.
Since a lis pendens is not listed as an instrunent that may be
recorded wi thout acknow edgnment or further proof under either



sections 47-19-02 or 47-19-40, ND.C.C., it is ny opinion that the
acknow edgnent of its execution is a prerequisite to the recordi ng of
a lis pendens.

- EFFECT -

This opinion is issued pursuant to section 54-12-01, N.D.C.C. It
governs the actions of public officials until such tinme as the
question is decided by the courts.

Robert O. Wefald
Attorney Genera

Prepared by: Law ence Bender
Assi stant Attorney Genera



