LETTER OPI NO N
80-8

Decenmber 22, 1980 (OPI NI ON)

M. Larry L. Kruckenberg

Conmi ssi oner

Nort h Dakota Game and Fi sh Depart nent
2121 Lovett Avenue

Bi smarck, ND 58505

Dear M. Kruckenberg:

This is in response to your letter of December 1, 1980, wherein you
state, in part, the follow ng

It has been the practice of this departnment to issue state
credentials to Fish and Wildlife Service agents to provide them
the enforcenent authority vested in the office of Gane and Fi sh
Conmi ssi oner for enforcenent of state fish and wildlife | aws.

Thi s question was brought to me by M. WIlliam Pfeifer, Aninal
Damage Control Supervisor for the Fish and Wldlife Service
here in Bismarck. Two enpl oyees under his supervision, as well
as other nenbers of the Fish and Wldlife Service, are involved
fromtime to time with enforcenent of state gane and fish | aws,
in addition to the enforcenent of federal |aws, which fall nore
directly under their purview

Qur specific question is this: Fromthe State of North
Dakota's perspective, what status do these federal enployees
have when they possess the | aw enforcenent credentials issued
by nmy office and are enforcing laws for the State of North
Dakota? Whuld the State of North Dakota be in a position to
back these individuals, including the provision of defense by
your office should some crimnal or civil action be brought

agai nst themfor their actions which were made in good faith on
behal f of the State in the enforcenent of gane and fish | anws?

In addition to the issue of |egal backing there are sone

di fferences in the enploynment of these individuals. Wile nost
are general federal enployees, several, specifically those
supervised by M. Pfeifer, are federal enployees who actually
draw their pay and per diemfromthe State of North Dakot a.
These are individuals who work on ani mal damage control, a
program whi ch receives partial state funding through the State
Agricul ture Departnent.

We are sonmewhat confused by your description of this particular
probl em wherein you state that Fish and Wldlife Service agents have
been issued "state credentials" to provide themw th the enforcenent
authority vested in the Conmmi ssioner of the Gane and Fi sh Department.
In reviewing Title 20.1-02, we are unable to discover any statutes



whi ch aut horize the Conmi ssioner to "issue state credentials" to
ot her agents in providing themenforcement authority of those
statutes found under this title. However, Section 20.1-02-10 does
i ndi cate that the Commr ssioner may appoi nt special deputy gane

war dens.

20. 1- 02-10. SPECI AL DEPUTY GAME WARDENS - APPO NTMENT,

REMOVAL, COVPENSATI ON. - The comm ssioner may appoi nt and
renove at pl easure, one or nore special deputy ganme wardens in
each county. They shall serve for such time and in such nmanner
as the commissioner may direct. They shall serve without
conpensation, but shall be entitled to a reward pursuant to
section 20.1-02-16.

It will be assunmed that the Fish and Wldlife Service agents you
speak of in your letter are special deputy gane wardens by an
appoi ntnment from your office pursuant to Section 20.1-02-10. In

reviewing this particular section, we note that such special deputy
gane wardens are to serve w thout conpensation, although they may be
entitled to a reward as provi ded by Section 20.1-02-16. It is

not ewort hy that game wardens who are "regul arly enpl oyed" and who
receive "a salary fromthe departnment” are not eligible to receive
such rewards.

The basi c question posed by your letter concerns the status of these
federal enployees upon their appointnment as special deputy gane
wardens. Specifically, you are interested as to whether this office
woul d be involved in actions and proceedi ngs brought agai nst such
speci al deputy gane wardens for actions taken within their scope of
enpl oynent .

Under North Dakota |law, this departnent has the responsibility to
appear and defend actions and proceedi ngs brought agai nst certain
state enpl oyees for alleged negligence within the scope of

enpl oynent. Section 32-12.1-15 states as foll ows:

32-12.1-15. STATE AGENCI ES AUTHORI ZED TO PURCHASE | NSURANCE
The state of North Dakota or any state agency, bureau, or
departnment is hereby authorized to insure against liabilities
provided by this chapter for its own protection and for the
protection of any state enployee. If a prem um savings wll
result therefrom such policies of insurance may be taken out
for nore than one year, but in no event beyond a period of five
years. |If the state or any state agency, bureau, or departnent
shal | purchase insurance pursuant to this section, the
purchaser shall waive its inmunity to suit only to the types of
i nsurance coverage purchased and only to the extent of the
policy limts of such coverage. The insurance coverage

aut horized by this chapter may be in addition to insurance
coverage which may be purchased by the state or any state
agency, bureau, or departnent, or a political subdivision,
under any other provision of law. The attorney general shal
appear and defend all actions and proceedi ngs agai nst any state
enpl oyee for alleged negligence within the scope of enpl oynent
in any court in this state or of the United States when the
agency, bureau, or departnment enploying such enpl oyee has not
purchased liability insurance coverage pursuant to law. |If



both parties to an action are state enpl oyees, the attorney
general shall deternine which state enpl oyee he shal
represent, and the other enpl oyee may enpl oy counsel to
represent him |If one of the adverse parties is a state
agency, bureau, or departnent, the attorney general shal
appear and defend the agency, bureau, or departnent in the
manner ot herw se provi ded by | aw.

The key phrase in Section 32-12.1-15 is "state enployees." Nowhere
in Title 32-12. 1 is the phrase "state enpl oyees" defined. "Enployee"
is defined in Section 32-12.1-02; however, this definition excludes
from consi derati on those persons enpl oyed by those agenci es and
departnments which constitute the government of the state of North
Dakota (see Section 32-12.1-02(3), (5)(b)).

To achieve a definition of "state enployees," we refer to Section
1-02-02 which states that words used in the various statutes of the
North Dakota Century Code are to be understood in their ordinary
sense where a specific definition does not apply. 1In Wbster's New
Twentieth Century Dictionary (1962), we find that "enployee" is
defined as one who is hired by another to work for wages or salary.
It appears that the common understandi ng of "enpl oyee" involves an
enpl oyer - enpl oyee agreenent where conpensation is given in return for
work or services provided.

In applying this common and ordinary definition of enployee to
Section 32-12.1-15, we conclude that a state enployee is one hired by
the state of North Dakota or one of its agencies or departnents to
performservices in return for wages or salary. Therefore, we do not
bel i eve that special deputy gane wardens are state enpl oyees as
Section 20.1-02-10 is clear in that such special deputy gane wardens
are to serve without any form of conpensation other than possible
rewards. Therefore, we do not believe that this office would be
required to appear in actions and proceedi ngs brought agai nst such
speci al deputy gane wardens pursuant to Section 32-12.1-15.

This is not to suggest, however, that the Attorney General would not
appear and defend such special deputy gane wardens, or other
"cross-deputi zed" | aw enforcenment agents, where the best interests of
this state would be so served. The Attorney General nay intervene in
such proceedings as Section 32-12.1-15 does not prohibit such action.
I ndeed, this office has so intervened in past cases involving

nonenpl oyed state | aw enforcenent agents. Qur conclusion is only
that Section 32-12.1-15 requires intervention by the Attorney Cenera
i n proceedi ngs brought agai nst "state enpl oyees" where the agency
enpl oyi ng such enpl oyees has not purchased liability insurance.

As to your inquiry concerning the basic status of such special deputy
game wardens, we can only conclude that, since they are not state
enpl oyees, they woul d be considered as agents of the state when
acting in this particular capacity. As such, we find no statute
which requires this office to appear and defend actions and
proceedi ngs brought agai nst agents of this state. However, as
previously mentioned, the Attorney General may intervene in such
actions and proceedings in furtherance of the best interests of this
state.



Your letter does nention that sonme of these federal enployees
actually "draw their pay" fromthe state of North Dakota. You
nmention that these individuals "work on ani mal damage control, a
program whi ch receives partial state funding through the State
Agriculture Departnment." You do not provide sufficient information
concerning the arrangenents in the conpensation for these enpl oyees
as far as the state is concerned. |If these federal enployees are
actually state enpl oyees for specific purposes, then the coverage
provi ded by the worknen's conpensation | aws and Section 32-12.1-15
woul d possibly apply to such enpl oyees so long as they are engaged in
t hose specific purposes. However, we do not believe that an

i ndi vi dual who receives his conpensation fromthe state Agriculture
Department through partial state funding of an ani mal danage contro
program may be considered a state enpl oyee when he acts as a specia
deputy gane warden upon receiving such an appoi ntnent by the
Conmi ssi oner of the Game and Fi sh Departnent.

We hope this information is helpful to you in this matter.
Si ncerely,
ALLEN |. OLSON

Attorney General



