LETTER OPI NI ON
80-79

January 24, 1980 ( OPI NI ON)

M. Howard J. Snortland
Superi nt endent of Public Instruction
State Capitol

Bi smarck, North Dakota 58505

Dear M. Snortl and:

This letter is in response to your request of January 2, 1980, to
this office in which you request our opinion on the foll ow ng
qguesti on:

May a school district levy for social security and teacher
retirement funds for the school district's contracted share of
teachers' salaries to the nmultidistrict special education
centers?

You indicate that the nultidistrict special education boards, created
by the 1979 Legislature, have no taxing authority and that the cost
for the enployment of teachers who can be enployed by the boards will
be borne by the school district.

Section 15-59.2-01 of the North Dakota Century Code authorizes schoo
districts to be organized into rmultidistrict special education
prograns. That section provides as foll ows:

15-59.2-01. MJILTI DI STRI CT SPECI AL EDUCATI ON PLAN. Schoo
districts may be organized into multidistrict special education
prograns for purposes of planning and coordinating specia
education and rel ated services. The nmultidistrict program
board shall subnit a plan for inplenentation by July 1, 1980,
for such organi zation to the superintendent of public

i nstruction, who shall approve or disapprove any plan
submtted. Such plan and any anmendnents shall neet the
regul ati ons and gui delines as established by the superintendent
of public instruction. School districts not participating in a
mul tidistrict special education programshall subnit a plan for
provi di ng special education and related services. The schoo
board of any school district which has been excluded froma

mul tidistrict special education program and which w shes to
have its school district included in such programmay petition
t he superintendent of public instruction, who shall consider
such petition prior to approving any plan submtted pursuant to
this section or section 15-59.2-05. Appeals nmay be nade to the
state board of public school education.

Section 15-59.2-02 provides that representatives on the boards are to
be appoi nted by the school boards and states in full as foll ows:

15-59. 2-02. ORGANI ZATI ONAL PLAN - CONTENTS. The
organi zational plan to be submtted to the superintendent of
public instruction shall include the nunber of nenbers on the



nmul tidistrict special education board, how each district will
be represented, selection of officers, terns of office, neeting
times, requirenents for a quorum and such other itens as nmay
be required by regulation of the superintendent of public
instruction. Representatives on the nultidistrict board shal
be appoi nted by the school boards of the participating
districts. Conmpensation for board nmenbers shall be the sane as
that all owed school board nenbers pursuant to section 15-29-05.

The powers and duties of the rmultidistrict board are set out in
section 15-59.2-05 which states as foll ows:

15-59.2-05. POWERS AND DUTIES OF THE MULTI DI STRI CT BOARD. The
powers and duties of a nultidistrict special education board
shall be as foll ows:

1. To prepare, on behalf of the participating school
districts, an annual plan for providing special education
and rel ated services, such plan to be submitted to the
superintendent of public instruction for approval.

2. To receive state and federal funds and distribute themto
each of the participating school districts.

3. To enploy personnel to carry out adnministrative, itinerant
i nstruction, coordinative, and rel ated services, who shal
have the sane statutory rights as school district
enpl oyees. Rights which teachers shall have during the
transition as set forth herein shall include, but not be
limted to, those rights avail abl e under sections 15-47-27
and 15-47-38.

4. To receive and expend any private, local, state, or federa
funds for the paynent of personnel and for expenses of the
mul tidistrict board.

5. To contract with school districts within and wi thout the
multidistrict area to provide special education and rel ated
servi ces.

Additionally, the regul ati ons of the Departnent of Public Instruction
provide in the August 1979, Supplenent at Section 1, part (B)(Il),
that the organizational plan submitted shall include

1. The specific nmethod of apportioning all adninistrative and
program costs between |local districts participating in the
mul tidistrict plan.

W initially note that we have searched the |legislative comittee
m nutes for Senate Bill 2056, which included chapter 15-59.2, and
find nothing to indicate that this question was ever considered.

The first part of your question deals with the authorization for a
school district to levy for social security paynents when the teacher
will not be enployed by the district. Sections 52-09-08(c) and
52-09- 27 together with chapter 52-10 provide the authority for a
political subdivision to levy a maxi mumof forty mlls to nmeet its



obl i gati ons under chapters 52-09 and 52-10 of the North Dakota
Century Code for federal social security. Subdivision c of 52-09-08
provi des as foll ows:

c. The political subdivision is hereby authorized and
directed to levy a tax sufficient to neet its
obligations under the provisions of this chapter, up to
a maxi mum |l evy of forty mills on each dollar of the net
assessed taxabl e valuation of the politica
subdi vi si on, over and above any levy limnitations now
prescribed by |law for such political subdivisions. Any
obl i gati ons under this chapter over and above the
anount raised by the maxi numlevy pernmitted in this
section shall be paid out of the general fund of the
political subdivision. (Emphasis added).

Section 52-09-27 and chapter 52-10 provide for a political
subdivision to neet its obligation under chapter 52-10 for federa
social security. (It should be noted that the current socia
security obligations of "political subdivisions" for new enpl oyees
wi Il be under chapter 52-10 which "federalized" the old state system
under chapter 52-09.

An enpl oyer has obligations where there is an "enpl oynent"
relationship. "Enploynent" is defined in section 52-10-02(b)(2) as
nmeani ng "any service perfornmed by an enpl oyee in the enploy of

.any political subdivision." The answer to the first part of your
qguestion then depends on whether there is an enpl oyer-enpl oyee

rel ati onship where the nmultidistrict board enpl oys the teacher but
the school district pays the salary via contracts with the

mul tidistrict board.

Generally, the legal relationship of an enployer and enpl oyee nust
exist for social security acts to apply. 81 C. J.S. Social Security
and Public Wlfare, Section 19, p. 45. The courts will | ook to the
usual conmon |aw rules and the overall fact situation in any specific
case to deternine if such relationship exists. [1d. at Section 20, p.
47. "Control" over the enployee is the single npost inmportant factor.
Id. at Section 21, p. 49. An absence of the power to discharge an
enpl oyee is often fatal to the existence of the relationship. 1d.

This question, that is, the existence of the commopn-law rel ationship
of enpl oyer-enpl oyee, is often a question in North Dakota worknen's
conmpensation cases. The Wrknmen's Conpensation statutes define an
enpl oyee as one under a "contract of hire." Section 65-01-02(5).
"Control" is one of the npst inportant tests to deternine such
status. Burkhardt v. State, 78 N.D. 18, 53 N.W2d. 394 (1952).

O her factors to be considered are the right to hire and di schar ge,
the manner of paynent, attitude and intention of the parties, the
furni shing of supplies and nmaterials, and whether the work is part of
t he regul ar busi ness of the enployer. Id.

In the situation you describe, the nultidistrict board woul d
apparently hire and fire the teachers. You do not further explain
what m ght be the supervision situation where such a teacher was out
in one of the school districts perform ng duties. Although the noney
to pay the teacher's salary may come fromthe districts, this is not



necessarily the case as section 15-59.2-05(4) enpowers the
multidistrict board to receive "any private, local, state, or federa
funds." Possibly, nenbers of the multidistrict board m ght not even
be menbers of the board of the school district. In fact, we
understand that many of the plans which you have al ready received
have superintendents as the board nenbers. Under these factors,
where the teacher woul d be enployed by the nultidistrict board
directly, it would seemthat the |ack of the power in the schoo
districts to hire and fire would be a serious inpedinent to finding
t he necessary control and therefore an exi stence of the

"enpl oyer - enpl oyee rel ati onshi p* necessary under sections 52-09-20(b)
and 52-09-08(c), "enploynent” under section 52-10-02(b)(2) insofar as
the legal relationship between the school districts and teachers is
concerned. W recognize that this is a close question in that, as a
practical matter, a special education teacher would probably not be
hired unl ess acceptable to the participating school district. The
school district would not, then, have the authority to use the
forty-m Il levy for paynent of that teacher's social security unless
t he teacher was enployed directly by the school district. This is
not to say that the contract with the school district for its share
of the cost of the teacher could not include a total value which
woul d be enough to cover these anpbunts. The school district would
have to fund from ot her sources, such as the five-mll| |evy under
section 15-59-08.

In our opinion of January 16, 1969, to the executive director of the
A d Age and Survivor Insurance System we found that teachers

enpl oyed by the "Civil Defense Adult Education Agency," who were
selected with the assistance of |ocal superintendents, were under the
control of that agency and wages paid to them were wages paid to an
enpl oyee. The situation at issue here is analogous in that the
teacher is enployed by the nultidistrict board even though hired with
the assistance of |ocal superintendents and teaching in various
districts.

The answer to your first question creates a second two-part question
whi ch is whether, since the school district cannot |evy for socia
security paynents to the teachers enployed by the multidistrict, the
mul tidistrict board may make such a levy, or if it may not, may it
still contribute to the social security systen? The answer to this
guestion depends in the first instance upon whether the nultidistrict
is a "political subdivision" under chapters 52-09 and 52-10. Section
52-10-02(f) defines "political subdivision" as including:

an instrunentality of a state, of one or nore of its political
subdi vi sions, or of a state and one or nore of its political
subdi vi sions, but only if such instrunentality is a juristic
entity which is legally separate and distinct fromthe state or
subdi vision and only if its enployees are not by virtue of
their relation to such juristic entity enployees of the state
or subdi vi si ons;

In our letter of May 3, 1978, to the executive director of the North
Dakot a Enpl oynent Security Bureau, we found that rmultidistrict
vocational education centers created pursuant to chapter 15-20.2 of
the North Dakota Century Code were "political subdivisions,” for the
pur poses of chapters 52-09 and 52-10. Additionally, our opinion of



Cct ober 27, 1961, dealing with soil conservation districts found
these units to be "political subdivisions.” The sanme reasoning is
applicable in this case, and therefore the multispecial education
districts are "political subdivisions" under those chapters. Copies
of the aforenentioned |etter and opinion are encl osed.

Al t hough you state in your letter that the nmultidistrict boards have
no |l evy authority, one would have to ask whether, since the district
is a "political subdivision," the board could not levy forty mlls
pursuant to section 52-09-08(c). The North Dakota Supreme Court has
decided, in Vallelly v. Board of Park Comirs, 16 N.D. 25, 111 N W
615 (1907), that an appointed board cannot w thout the consent of the
people levy a tax as such authorization would be an unconstitutiona
del egation of power. Since the nmultidistrict board is appointed it
can, therefore, not levy the forty-mll tax for social security
purposes. It may, however, participate in the systemand subnmt a
pl an for paynent pursuant to section 52-10-05.

The second part of your question concerns the teachers' retirenent
fund. section 15-39.1-28 of the North Dakota Century Code sets out
aut horization for a forty-mll levy and provides as follows:

15-39.1-28. MLL LEVY FOR TEACHERS' RETIREMENT. Any schoo
district by a resolution of its school board nay |levy a tax of
not to exceed forty mlls on the assessed taxable val uation
within the district, the proceeds to be used for the purposes
of nmeeting the district's contribution to the fund ari sing
under this chapter. The mill levy pernmitted by this section
shall be in addition to any tax levy limtations now prescribed
by | aw.

Those obligations for contributions will exist where a teacher is
enpl oyed by the school district. section 15-39.1-09. Section
15-39.1-04(1) (a) defines a teacher as foll ows:

a. Al persons who are certified to teach in this state
who are enployed either in teaching or as a teacher's
aide for nore than ten days in any one school year in
any state institution or by any school board or other
governi ng body of any school district of this state,

i ncludi ng superintendents, assistant superintendents,
busi ness managers, principals, assistant principals,
and special teachers enployed in any state institution
or in the school system of any school district in this
state, except that the superintendent and assistant
superintendent of the Grafton state school nmay be
brought within this definition at their option.
(Enphasi s added) .

I's such a teacher, who is hired by the multidistrict board,

"enpl oyed" by the school district? W think not. W have previously
stated in a May 7, 1971, letter to the Barnes County State's Attorney
that :

While the Legislature may intend the county to be able to | evy
the mlls for teachers enployed by county boards of specia
education, we cannot find that intent expressed in section



15- 39. 1- 28 and cannot construe that section to pernmit the
counties to nmake such a | evy.

Al t hough this letter dealt with counties and county boards of specia
educati on under chapter 15-59.1 of the North Dakota Century Code, the
sanme reasoning woul d be applicable to the school districts and
nmultidistrict boards. W also do not think the | anguage "specia
teachers enployed. . .in the school system could be construed to
create any exception to this result.

In conclusion, where control over the teacher is vested in the

mul tidistrict board by the facts of a given situation, such as the
right to hire and fire, etc., the school district would not be
authorized to use the forty mll levy authority of section
52-09-08(c) or the forty mll |levy of section 15-39.1-28 to neet
their contracted share of the nultischool district teacher's socia
security or fund contributions.

W hope the foregoing has been sufficient for your purposes.
Si ncerely,
ALLEN I. OLSON

Attorney General



