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March 19, 1980 (OPI NI ON)

M. Dwi ght F. Kal ash

Assistant City Attorney

Cty Hall

Grand Forks, North Dakota 58201

Dear M. Kal ash:

This is in response to your letter of February 28, 1980, wherein you
state the follow ng:

This letter is witten at the request of James O ague, Chief of
Police of the City of Grand Forks. The purpose of our letter
is to request the opinion of the office of the Attorney General
on the legality of police officers issuing a sutmons to appear
in court to citizens using the uniformtraffic conplaint and
sunmons formwhen the violation is a noncrimnal traffic

of f ense.

Central Legal Research at the University of North Dakota
provided its opinion No. 256 to Judge Thormas Davi es, Muni ci pal
Judge in the City of Fargo, relative to the subject on February
1, 1980. | have encl osed a copy of that nenorandum for the
conveni ence of your office. The menorandum very specifically
relates to the issuing of a sunmons when it is lawful to arrest
a citizen with or without a warrant and concludes that an

of ficer may issue a sumons whenever it would al so be proper
for himto arrest with or without a warrant. In misdenmeanor
cases, it is only proper for an officer to arrest without a
warrant when the violation takes place in his presence, as we
understand the law. Qur specific questionis, "Is it inproper
for a police officer to issue a sutmmons to a citizen when the
suspected violation relates to a noncrimnal traffic offense as
opposed to a mi sdeneanor crinme?"

Coul d you al so pl ease have the Central Legal Research opinion
revi ewed and provide us with your opinion as to whether or not
a police officer may not use a summons unl ess he is al so

aut horized to make an arrest for conduct that would constitute
a m sdeneanor. The views of your office on these questions
will be nost beneficial to the adm nistrator of city court here
in Gand Forks.

Your letter of inquiry concerns those actions which nust be taken by
a police officer in response to violations of state traffic |laws and
city traffic ordinances. |In reviewing your letter along with the
menorandum as prepared by Central Legal Research of the University
of North Dakota School of Law, it woul d appear that there are two
basi ¢ questions which need to be answered. First, what is the
statutory authority which allows a police officer to issue a sumons



to a violator of state traffic laws or city traffic ordi nances?
Second, in what situations can a police officer issue a sutmmons to a
vi ol ator?

Authority for a police officer's issuance of a sumons can be found
in Section 39-07-07 of the North Dakota Century Code. That section
states as foll ows:

39-07-07. HALTI NG PERSON FOR VI OLATI NG TRAFFI C REGULATI ONS -
DUTY OF OFFI CER HALTI NG  Wenever any person is halted for the
viol ation of any of the provisions of chapter 39-01 through
39-13, 39-18, 39-21, and 39-24, or of equivalent city

ordi nances, the officer halting such person, except as
otherwi se provided in section 39-07-09, may:

1. Take and nanme and address of such person;

2. Take the license nunber of his notor vehicle; and

3. Issue a summons or otherwi se notify himin witing to
appear at a time and place to be specified in such summons
or notice.

Subsection 3 of Section 39-07-07 authorizes a police officer to issue
a summons to a person who is halted for a violation of a state
traffic law or city traffic ordinance and to notify himto appear at
a tine and place which is specified in the notice or summons.

Your attention is directed to Section 39-07-08 which states as
foll ows:

39-07-08. HEARING - TIME - PROM SE OF DEFENDANT TO APPEAR -

FAI LURE TO APPEAR - PENALTY. The tinme to be specified in the
sunmons or notice provided for in section 39-07-07 shall be
within ten days after the issuance of such sunmpbns or notice
unl ess the person halted shall demand an earlier hearing, and,
if the person halted desires, he may have the right, at a
conveni ent hour, to an inmediate hearing or to a hearing within
twenty-four hours. Such hearing shall be before a magistrate
of the city or county in which the offense was conmtted. Upon
the receipt fromthe person halted of a witten promse to
appear at the tinme and place nentioned in the sunmopns or

notice, such officer shall release himfromcustody. Any
person refusing to give such witten promi se to appear shall be
taken i mediately by the halting officer before the nearest or
nmost accessi ble magi strate, or to such other place or before
such other person as may be provided by a statute or ordi nance
authorizing the giving of bail. Any person willfully violating
his witten prom se to appear shall be guilty of a class B

m sdeneanor, regardl ess of the disposition of the charge upon
whi ch he originally was halted

This statute indicates those actions which the police officer nust
take should the violator refuse to give witten proni se to appear as
provided for in the summons. Furthernore, the statute provides that,
upon recei pt of the summons, the violator shall be rel eased from
cust ody.



Section 29-05-01 provides for a uniformtraffic conplaint and summons
to be used "in cases involving violations of statutes or ordi nances
relating to the operation or use of notor vehicles". It is clear
that the Legislature intended the use of the uniformtraffic sunmons
and conplaint by police officers to institute and initiate those
proceedi ngs necessary upon the violations of state traffic |laws and
city traffic ordinances. A unique feature of Section 29-05-31,
however, is the "promise to appear” |anguage contained in the |ast
paragraph. This | anguage allows a police officer to conmand the
violator to appear at a particular time and place in response to the
actions of the police officer. As stated previously, a police
of fi cer does possess statutory authority, under Section 39-07-07(3),
to issue a summons to a violator of state traffic laws or city
traffic ordi nances.

The Central Legal Research nmenorandum whi ch you attached to your
letter of inquiry makes numerous nention of North Dakota crim nal
Rule 4(a)(1),(2). Apparently, there is concern that the "summons"
portion of Section 29-05-31 violates the dictates of Rule
4(a)(1),(2). The thrust of Rule 4 requires issuance of warrants and
summonses by a neutral and detached magi strate. As stated, the
uniformtraffic conplaint and sumons al |l ows i ssuance of a summons by
a police officer. Wile this practice mght raise certain questions
of constitutional matters, we have been unable to |ocate an instance
where such a practice, as provided for under statute, has been

decl ared unconstitutional .

Furthernmore, the legislative history behind the drafting of Rule
4(a)(2), dealing with the issuance of sumons, clearly indicates an
attenpt to exenpt the practice by a police officer of issuing a
uniformtraffic conplaint and sunmons.

Section 29-05-31 (Uniformtraffic conplaint and sunmons) was
recomended for consideration or reference. However, it was
noted that under Rule 4(a)(2), this Section was superseded. It
was | ater decided that Rule 4(a)(2) should not be applied to
this section and therefore Section 29-05-31 should be retained
(as "considered").

* * %

Attention then focused on Section 29-05-31 (Uniform Traffic
Conpl ai nt and Sunmons). M. Sand MOVED to del ete any reference
to Section 29-05-31 fromthe Explanatory Note. A SUBSTI TUTE
MOTI ON was nade to place Section 29-05-31 in the classification
of statutes "Considered”. This was SECONDED and the notion
CARRI ED.

(Mnutes of Joint Committee, Rules of Crimnal
Procedure, January 27-29, 1972, pp. 7, 16.1

Your letter of inquiry also nmakes nmention of noncrimnal traffic
offenses. It is assuned that this is in reference to Section
39-06. 1-02 which states as foll ows:

39-06.1-02. TRAFFI C VI CLATI ONS NONCRI M NAL - EXCEPTI ONS -



PROCEDURES. Any person cited, in accordance with the

provi sions of sections 39-07-07 and 39-07-08, for a traffic

viol ation under state |aw or rmunici pal ordi nance, other than an
of fense listed in section 39-06.1-05, shall be deened to be
charged with a noncrimnal offense and nay appear before the
desi gnated official and pay the statutory fee for the violation
charged at or prior to the time scheduled for a hearing, or, if
he has posted bond in person or by mail, he may forfeit bond by
not appearing at the designated tine. |f the person appears at
the tine scheduled in the citation, he may nake a statenent in
expl anation of his action, and the official may at that time,
in his discretion, waive, reduce, or suspend the statutory fee
or bond, or both. |If the person cited follows the foregoing
procedures, he shall be deened to have admitted the violation
and to have waived his right to a hearing on the issue of

comm ssion of the violation. The bond required to secure
appearance before the official designated in the citation shal
be identical to the statutory fee established by section
39-06.1-06. Wthin ten days after forfeiture of bond or
paynment of the statutory fee, the official having jurisdiction
over the violation shall certify to the licensing authority:

1. Adnmission of the violation; and

2. In speeding violations, whether the speed charged was
in excess of the lawful speed limt by nore than nine
mles >14.48 kilonmeters! per hour and the niles
>Kkil ometers! per hour by which the speed linit was
exceeded

This section shall not be construed as allowing a halting
officer to receive the statutory fee or bond, unless he is
ot herwi se authorized by law to do so

A careful reading of this statute will indicate that violations of
state traffic laws or city traffic ordi nances are not consi dered
noncrim nal offenses. Instead, the statute clearly indicates that

any person cited with a violation of a state traffic law or city
traffic ordinance is "deened" to have been charged with a noncrim na
offense. After labeling the violator's charge as noncrimnal, the
statute then outlines several unique procedures which the violator
may follow in response to the citation.

There is nothing in Section 29-06.1-02 which attenpts to | abel or
categorize traffic laws or ordinances. Instead, the goal of this
statute is to provide a sinplified method of processing traffic |aw
citations where the violator does not have to take formal steps or
make court appearances in order to resolve the matter. Furthernore,
this statute does not contain |anguage which contradicts the specific
| egal authority given to police officers under Sections 39-07-07 and
39- 07- 08.

After concluding that the police officer is legally able to issue a
sumons to a person who has allegedly violated a state traffic |aw or
city traffic ordinance, it is necessary to consider under those
circunmst ances that such a sunmons may be issued



The procedure by which a violator is halted and is issued a uniform
traffic conplaint and summons by a police officer constitutes an
arrest. The definition of an arrest is found in Section 29-06-01.

29-06-01. "ARREST" DEFINED. An arrest is the taking of a
person into custody in the manner authorized by |aw to answer
for the conm ssion of an offense.

The prerequisites of an arrest, as dictated by Section 29-06-01, are
satisfied in those situations where a uniformtraffic conplaint and
sumons is issued by a police officer to a violator of a state
traffic law or city traffic ordinance. First, although the term

"of fense" is not defined in Chapter 29-06, it is defined in Section
12.1-01-04 to nean "conduct for which a termof inprisonment or a
fine is authorized by statute after conviction". As state traffic
laws and city traffic ordinances provide for inprisonnent or fine
upon convi ction of prohibited conduct, it is clear that such |aws and
ordi nances do constitute an offense.

Second, the procedure "authorized by law' for "the taking of a person
into custody” is set forth in Section 39-07-07. As stated
previously, this statute allows the police officer to i ssue a summons
to the violator commanding hi mto appear on a certain date.
Furthernmore, Section 39-07-08 states that the officer "shall rel ease
him>violator! from custody" upon receipt of summons.

As the arrest of a violator of state traffic laws or city traffic
ordi nances is usually nmade wi thout a warrant, the standards for such
an arrest are located in Section 29-06-15.

29-06-15. ARREST W THOUT WARRANT. A peace officer, without a
warrant, may arrest a person:

1. For a public offense, conmitted or attenpted in his
presence; and for the purpose of this subsection a crine
shall be deened conmitted or attenpted in his presence when
what the officer observes through his senses reasonably
indicates to himthat a crinme was in fact conmitted or
attenpted in his presence by the person arrested.

2. \Wen the person arrested has conmtted a fel ony, although
not in his presence.

3. Wen a felony in fact has been committed, and he has
reasonabl e cause to believe the person arrested to have
conmitted it.

4. On a charge, made upon reasonabl e cause, of the conmm ssion
of a felony by the party arrested.

5. For such public offenses, not classified as fel onies and
not conmitted in his presence as provided for under section
29-06- 15. 1.

6. On a charge, made upon reasonabl e cause, of driving or
being in actual physical control of a vehicle while under
the influence of al coholic beverages.



The critical |anguage of this section is as follows:

.and for the purposes of this subsection a crine shall be
deened committed or attenpted in his presence when what the
of ficer observes through his senses reasonably indicates to him
that a crinme was in fact conmmitted or attenpted in his presence
by the person arrested.

Al'though this statute allows a police officer to utilize his senses
in determning whether a crinme (the term"crine" appears to refer to
the term"public offense”) was in fact conmtted or attenpted, the
clear intent of the lawis for such offense to have been committed or
attenpted in the presence of the peace officer. Therefore, when that
whi ch an officer observes through his senses reasonably indicates to
himthat an offense was in fact committed or attenpted, but such

of fense was not conmitted or attenpted in his presence, then the
police officer is unable to arrest such person w thout a warrant.

Wth respect to arrests made by hi ghway patrol officers specifically
for the violation of |aws regul ating the operation of notor vehicles,
the arrest standard of Section 29-06-15(1) is reflected in Section
39-03-09(2), which states as foll ows:

39-03-09. POWERS OF HI GHWAY PATROL. The superintendent and
each nenber of the highway patrol, shall have the power:

* * %

2. To make arrests upon view and w thout warrant for any
violation conmitted in his presence of any of the
provisions of this title relating to operator's |icenses,
or of title 24 relating to highways or to other |aws
regul ating the operati on of vehicles or the use of
hi ghways. (Enphasi s added)

Naturally, this office is unable to respond with a definitive rule
determining when a crine is attenpted or conmitted in the presence of
a police officer. Instead, the facts and circunstances of each

i ndi vi dual case nmust be consulted to arrive at this determni nation.

To respond to your specific questions, it is our opinion that a
police officer does possess statutory authority to issue a sumons to
a citizen upon his violation of a state traffic lawor a city traffic
ordi nance. The fact that the person receiving the citation is deened
to have been charged with a noncrimnal offense does not affect this
conclusion. As the halting of the violator and the issuance of the
uniformtraffic conplaint and summons constitutes an arrest, and such
arrest is nost conmonly made wi t hout the use of a warrant, the

provi sions of Section 29-06-15 nust be consulted in deternining

whet her there is statutory basis for such arrest.

Si ncerely,
ALLEN |. OLSON

Attorney Genera



