LETTER OPI NI ON
80-148

January 14, 1980 ( OPI NI ON)

M. Walter R Helle

Conmi ssi oner

Nort h Dakota State H ghway Depart nent
Capitol G ounds

Bi smarck, North Dakota 58505

Dear M. Helle:
This is inreply to your letter of January 3, 1980, relative to a

proposed firearns policy for truck regulatory officers. You state
the following facts and questi ons:

In view of the attached opinions and that conclusion reached by
M. Mlhollen, I would ask your office for an opinion as to
whet her or not truck regul atory officers constitute peace
officers for the purpose of carrying firearns. Secondly,

woul d ask you to review the ' Administrati ve Order Book-Section
"B ' dealing with firearns, and ask you if it neets the
current statutory requirenents as to proficiency, training,

etc.

At the present tine, none of the truck regulatory officers
carry firearms or any other type of weapon that would serve as
protection under threatening circunstances. For some reason,
we have experienced a series of incidents that have caused ne
great concern. W have had officers physically assaulted;
their lives threatened; one patrol car forced off the highway
by a semitractor trailer rig, with the car being denoli shed;
and al so had a patrol car damaged by shotgun fire.

To respond to the issue of whether truck regulatory officers are
authorized to carry firearns, it is necessary to set forth those
statutes which regulate the carrying of firearnms by individuals in
Nort h Dakot a.

12.1- 26-05. CARRYI NG LOADED FI REARM I N VEHI CLE - PENALTY. No
person, other than a | aw enforcenent officer as defined in
section 12.1-01-04, shall be pernitted to keep or carry arifle
or shotgun with cartridge in the chanber in the passenger
conpartnent of any notor vehicle within any city in this state.
Any person violating the provisions of this section shall be
guilty of a class B m sdeneanor.

* * %

62- 01-05. CARRYI NG PI STOLS PRCHI BI TED - EXCEPTI ONS. Except as
otherwi se provided in this section no person without a |icense
shall carry a pistol, either openly or concealed, in any
vehicle or on or about his person, save on his own land, in his
own abode or fixed place of business, or on a target range.
Thi s prohibition, however, shall not apply to:



1. Marshals, sheriffs, prison or jail wardens or their
regul arly enmpl oyed deputies, policenen, or other |aw
enforcenent officers of any state or political division
t her eof ;

2. Menbers of the arned forces of the United States when on
duty or when going to or fromduty;

3. The menbers of the national guard, organized reserves, or
state guard organi zati ons, when on duty or going to or from
duty;

4., Oficers or enployees of the United States duly authorized
to carry a pistol;

5. Any person engaged in manufacturing, repairing, or dealing
in pistols or the agent or representative of such person
possessing, using, or carrying a pistol in the usual or
ordi nary course of such business;

6. Any common carrier; or

7. Any person permtted by law to possess a pistol while
carrying such pistol unloaded and in a secure wapper from
the place of purchase to his hone or place of business, or
to a place of repair, or back to his honme or place of
busi ness, or in noving fromone place of abode or business
to anot her.

62-03-01. CARRYI NG CONCEALED WEAPONS CR FI REARMS PROCH BI TED.
No person, other than a police officer, shall carry conceal ed
about his person any of the follow ng weapons or firearns

unl ess they are carried in the prosecution of or to effect a
lawful and | egitinmate purpose:

1. Any instrunent or weapon of the kind usually known as a
bl ackj ack, slung shot, billy, sandclub, sandbag, bl udgeon,
nmetal knuckles, knife with a blade of five inches »12.7
centineters! or nore, swtchblade knife of any | ength,
mechani cal |l y opening knife of any length, or any sharp or
danger ous weapon which may be enployed in the attack or
def ense of a person.

2. Any gun or dangerous firearm whether the same is | oaded or
unl oaded.

Each of these statutes outlines those conditions under which firearns
may be kept or carried by a person. Those persons who violate these
statutes are subject to crimnal prosecution. However, each statute
provides for a "law enforcenment" exception to the prohibitions
contained therein. In order to respond to your question concerning
the carrying of firearnms by truck regulatory officers, it is
necessary to determ ne whether the truck regulatory officers fal
within these "l aw enforcement” exceptions.



In exam ning section 12.1-26-05 it is noted that a "l aw enforcement
officer” is exempted fromthe prohibition against the keeping or
carrying of arifle or shotgun with cartridge in the chanmber in the
passenger conpartnent of any notor vehicle. Section 12.1-01-04(18)
sets forth the definition of a "law enforcenent officer":

"Law enforcenent officer" or "peace officer" means a public
servant authorized by law or by a governnment agency or branch
to enforce the law and to conduct or engage in investigations
or prosecutions for violations of |aw

If a truck regulatory officer is to be included in the "l aw
enforcenent” exception of section 12.1-26-05, then he nmust be covered
by the definition of a | aw enforcenent officer as that termis

defi ned under section 12.1-01-04(18). To deternmine this issue, we
nmust | ook to section 24-01-13 as that statute provides the basic
statutory authority for truck regulatory officers

24-01-13. ENFORCEMENT OF H GHWAY LAWS - VEHI CLE SI ZE AND
VEElI GHT CONTROLLED. The conmi ssi oner and each officer and

i nspector of the state highway departnment, designated by him
shal |l enforce the provisions of chapter 49-18, and shall have
general police powers with respect to enforcenent of all |aws
pertaining to the use of notor vehicles and trail ers, other

t han passenger cars and notorcycl es, upon the hi ghways, roads
and streets of this state and may:

1. dassify highways and enforce linmtations as to wei ght and
| oad of vehicles thereon as provided for under section
39-12-01.

2. lssue special witten permts authorizing the operation of
oversi zed or overwei ght vehicles as provided for under

section 39-12-02.

3. Prohibit the operation, or may inpose restrictions on
vehi cul ar use of hi ghways during certain seasons of the
year as provided for under section 39-12-03.

In the enforcenent of all laws pertaining to the use of notor
vehicles and trailers upon the highways, it is assunmed here and

t hr oughout this opinion that such truck regulatory officers nust
engage in investigations. |If this is a correct assunption, then it
appears that a truck regulatory officer would constitute a "I aw
enforcement officer"” under title 12.1. Therefore, a truck regulatory
of ficer would not be subject to criminal prosecution for the keeping
or carrying of a rifle or shotgun with cartridge in the chanber in

t he passenger conpartment of any notor vehicle in this state under
section 12.1-26- 05.

In exam ning section 62-01-05, it is apparent that the "law
enforcenent" exception is stated using the words "l aw enforcenent

officers". In section 62-03-01, the | aw enforcenment exception is
stated using the words "police officer". Nowhere in title 62 are
either of these terns defined. In fact, only the term"| aw

enforcenent officer"” is defined el sewhere in the Century Code (under



section 12.1-01-04(18)). A search for a statutory definition of the
term"police officer"” has been unsuccessful. The issue at this point
is whether a truck regulatory officer constitutes a "law enforcenent
officer", as that termis used in section 62-01-05, and a "police
officer", as that termis used in section 62-03-01.

Absent statutory definitions of these terns under title 62, this
office is of the opinion that the definition of "Iaw enforcenent
officer", as stated in section 12.1-01-04(18), should be applied to
these terns. Although the definitions under section 12.1-01-04 are
restricted as to their use under title 12.1, it would appear that
this particular definition should be used in interpreting the "law
enforcenent” exceptions found in sections 62-01-05 and 62-03-01. To
i gnore these terns or to sinply back away froman attenpt to specify
what is neant by these terns would only serve to cause confusion to
those persons who attenpt to enforce these statutes. Furthernore, it
woul d appear to be illogical to allow a truck regulatory officer to
carry a rifle or shotgun in a motor vehicle, in his capacity as a

"l aw enforcenent officer"” under title 12.1, while refusing to all ow
the sanme officer to carry pistols, conceal ed weapons or firearns due
to the lack of a definition of "law enforcenent officers” and "police
of ficer"” under title 62.

In questioning the carrying of firearns by truck regulatory officers,
your letter uses the term"peace officers". Section 29-05-10 sets
forth the definition of a peace officer.

29-05-10. "PEACE OFFI CER' DEFI NED. A peace officer is a
sheriff of a county or his deputy, or a coroner, constable,
nmarshal, or policeman of a township or city.

Clearly, a truck regulatory officer does not constitute a "peace
officer" as that termis defined by section 29-05-10. However, the
| aws of North Dakota dealing with the subject of the carrying of
firearns, conceal ed weapons, and pistols by | aw enforcenent officers
do not use the term "peace officers". For that reason, we have
chosen not to use the definition of "peace officer"” in responding to
your question.

The second question contained in your letter is a request for a
review of the "Admi nistrative Order Book-Section 'B'" dealing with
firearns as to statutory requirenents concerning training. The
statutory training requirenents you speak of are the M ninmum
Standards of Training Prior to Carrying a Sidearm as pronul gated by
the North Dakota Conbi ned Law Enforcenment Council pursuant to section
12-61-03(8) of the North Dakota Century Code. The Sidearm Safety and
Proficiency Test, as outlined under Rule 18-03-01-03 of the M nimum
St andards, and the training requirenments of your Admnistrative Order
Book do not appear to correspond. It is suggested that these M ninmum
St andards, a copy of which is enclosed with this opinion, be reviewed
in the fornulation of your firearns policy.

Si ncerely,
ALLEN |. OLSON

Attorney Genera



