LETTER OPI NI ON
80-143

March 13, 1980 (OPI NI ON)

M. Leo E. Hal vorson, Mayor
Esnmond, North Dakota 58332

Dear Mayor Hal vorson

This is in reply to your letter of February 18, 1980, inquiring about
the procedure for the sale of real property by the county to a city
when there are both special assessnments (levied by the city) and
del i nquent property taxes against it.

The following is quoted fromyour letter:

It is the opinion of the city; that after three years of the
tax sale by county and no redenption or sale is made, that the
county should issue a tax certificate to the city.

The Benson County Auditor and Commi ssioners are of the opinion;
that the city nust pay all specials plus any other genera

taxes before a tax certificate can be issued to the city. This
past year it was necessary for the city to do this to obtain
possessi on of one tract that we needed for our water plant.
(The county auditor then refunded the specials to the city and
kept the bal ance which wasn't mnuch.)

One other exanple is property known as the Klien Property. It
was vacated many years ago with no taxes having been paid since
1965 or 1966. It was advertised for sale by the County Auditor
on Dec. 14, 1971. There was no bidder or sale and at that tine
there was $105.87 against it which included $61.57 specia
assessnments by the city. The city has tried continually to
obt ai n possession wi thout paying any of the delinquent taxes,
but the Benson County Auditor refuses. This past year the
county wants $380.31. How can Benson County increase taxes on
property that was their own after Dec. 14, 19717

Request your opinion to clarify our differences with the County
Auditor's Ofice to the foll ow ng questions:

(1) Is there a tine when the county auditor should issue a
certificate to city w thout cost for property that has
speci al assessnents and general taxes against it?

(2) Years after tax sale (special assessnent and genera
taxes) can the county take such land and use it for county
pur poses without paying the special assessnents to the
city.

The answer to your first question is found in the followi ng three
sections of the Century Code. section 40-24-01, N.D.C C., provides
that a special assessment lien of a city "shall have precedence over
all other l|iens except general tax liens. . ." As to the city's



right to acquire real property that has been sold to the county for
del i nquent real estate taxes and special assessnents but for which no
redenption fromthe tax sal e has been made, sections 40-25-09 and

40- 25-10 provide as foll ows:

40- 25-09. PURCHASE OF TAX SALE CERTI FI CATE BY MUNI Cl PALI TY
FROM COUNTY - REGULATI ONS GOVERNI NG ASSI GNVENT AND REDEMPTI ON
The muni ci pal treasurer, subject to the direction of the
governi ng body of the municipality, may purchase fromthe
county tax sale certificates which have not been assigned by
the county, covering any property bid in by the county
treasurer at tax sal es against which there are specia
assessnment tax liens in favor of the municipality. The

assi gnnent shall be nade on the sane ternms as are provided for
assignnents by the county to individuals except that the
amounts of the special assessment |iens assessed by the
muni ci pality shall not be collected by the county treasurer
fromthe nunicipality. |If no redenption is nade fromthe tax
sale, the real estate covered by the certificate which has been
assigned to a nunicipality shall becone the absolute property
of such nunicipality at the expiration of three years fromthe
date of the tax sale, and such property nay be disposed of by
the municipality at public or private sale as nay be provided
by the governi ng body.

40- 25-10. TAX DEED TO MUNI Cl PALI TY HOLDI NG TAX SALE
CERTI FI CATE FOR GENERAL TAXES. If lands are not redeened from
a tax sale for delinquent general taxes and special assessnents
and the municipality which levied the special assessnents shal
have purchased an assignnment of the certificate governing
general taxes fromthe county, the county auditor, at the
expiration of the period of redenption, shall issue a deed
describing such lands to the nunicipality. No deed shall be

i ssued until notice of the expiration of the period of
redenption has been given as is required in the case of a sale
for general taxes.

It is apparent fromthese statutes that the general tax lien has
priority over a city's lien for special assessments. It is also
apparent fromthe first and second sentences of section 40-25-09 that
the city has the right to acquire a tax sale certificate to property
that was bid in by the county at the county tax sale for delinquent
general taxes and special assessnents, but although the city wll

have to pay to the county the anpunt of the general tax lien in order
to get an assignnment of the tax sale certificate, it will not have to
pay anything to the county for its (the city's) special assessnent
liens in order to get the certificate.

W do note that section 40-25-03, N.D.C.C., provides that if there is
no delinquent general tax against a parcel of real estate and it is
sold for special assessnents alone that were assessed by a
nmuni ci pality, the county auditor shall declare the property sold to
the nunicipality if there were no private bidders at the sale and
shall issue the tax certificate to the municipality. This section
however, has had little, if any, application since the enactnment in
1965 of an anmendment to section 40-24-16 that provides:



In the event that the county treasurer receives less than the
full anmpbunt of taxes and special assessnents due at any tine on
any lot or tract of real estate, he shall allocate the anpunt
of such paynent between taxes and special assessnents in
proportion to the respective anobunts of taxes and specia
assessnents which are then due

Because of this 1965 amendnent to section 40-24-16, property sold by
the county at a tax sale would normally be sold for both delinquent
general taxes and delinquent special assessments and therefore
section 40-25-03 woul d not apply.

Your second question is:

Years after tax sale (special assessnent and general taxes) can
the county take such land and use it for county purposes
wi t hout paying the special assessnents to the city.

Thi s question obviously has reference to the third paragraph quoted
above fromyour letter. As we understand the situation, the county
treasurer bid the property in for the county at the Decenber 14,
1971, tax sale as required by section 57-24-14, N. D.C. C., because
there were no bidders for it. Section 57-24-15 then provides that:

57-24-15. LAND BID IN BY COUNTY TO BE TAXED BUT NOT TO BE SOLD
AGAIN. All lands bid in by the county at a tax sale shall be
assessed and taxed like other real estate until the period of
redenpti on expires, but shall not be offered again for sale for
such subsequent taxes unless the county has nmade an assi gnnment
of its interest in such | ands.

Section 57-28-01 provides that:

57-28-01. NOTICE OF EXPI RATI ON OF PERI OD OF REDEMPTI ON TO BE
G VEN. On or before June first in each year, the county

audi tor shall give notice of the expiration of the period of
redenption as to all tracts of real estate sold to the county,
where three or nore years have expired fromthe date of the
original, or any subsequent, tax sale certificates issued or
deened to have been issued to the county, which have not been
redeened or assi gned

As to the property you refer to as the Klien property, it is apparent
t hat under section 57-28-01 the county auditor could have given
notice of expiration of the period of redenption for the property in
1975 prior to June first of that year because by that time nmore than
three years had el apsed since the tax sale on Decenber 14, 1971
Apparently the notice was not given then; if it was not, the question
is whether the county auditor had the duty to have given it at that
time or whether he had, and continues to have, the discretion to

post pone giving the notice of expiration of period of redenption from
year to year. Although there apparently is no court deci sion
directly on this point, it would seemthat section 57-28-01 likely
woul d be regarded as mandatory in nature and that therefore a county
audi tor woul d not be regarded as having unlinmited discretion to delay
giving the notice provided for in that section.



Assunming fromthe information in your letter that a notice of
expiration of period of redenption has not been given under section
57-28-01 for the Klien property, it is clear that neither the county
nor the city can obtain a tax deed to the property until the notice
is given and the period of redenption expires w thout redenption
bei ng nade.

It is also clear from section 40-25-09, quoted above, that as to the
Klien property the city has the right under that statute to pay to
the county the amount of the general tax |iens against the property
and obtain tax sale certificates for it w thout paying to the county
the anpbunt of the city's special assessnent |liens against it. As
provi ded in section 40-25-10, quoted above, and in section 57-27-01
the city could then present to the county auditor the tax sale
certificate for each year where nore than three years have expired
fromthe date of the sale to which the certificate relates and the
county auditor would then give notice of expiration of period of
redenption as provided in section 57-27-02 and, if no redenption is
made, issue a tax deed to the city as provided in section 40-25-10.

We hope this response will be of assistance to you
Si ncerely,
ALLEN |. OLSON

Attorney General



