LETTER OPI NI ON
80-13

March 3, 1980 (OPI NI ON)

M. Maurice R Hunke

Attorney at Law

P. O Box 1303

208 First Avenue East

Di cki nson, North Dakota 58601

Dear M. Hunke:

This is in response to your letter of January 7, 1980, wherein you
request an opinion fromthis office relative to creation of the West
Ri ver Water Supply District as authorized by chapter 61-24.2 of the
North Dakota Century Code. You indicate in your letter that the
Board of Conmi ssioners of the City of Dickinson has decided to place
the question for creating the district on the ballot for the
forthcom ng nmuni ci pal el ection, and that two questions are being
submtted for opinion. Your letter states your first question as
fol | ows:

Question No. 1

North Dakota Century Code section 61-24.2-04 provides
effectively that the West R ver Water Supply District nmay be
created by "A vote upon the question of the creation of the
district and authorization of a mlIl levy. . . ." (Emphasis
supplied). The legislation further provides that the
governnental entities which nay becone nenbers of the district
do not actually levy the tax authorized, but instead the board
of directors provided for in the legislation levies the tax in
the manner provi ded. However, because of the | anguage quoted
and enphasi zed above, it appears that the matter of

aut horization of a mll |evy should be included in sone manner
in the ballot question. Thus, we seek your opinion as to

whet her the foll owi ng proposed ballot question will be legally
sufficient:

Shal | the West River Water Supply
District be created and the Gty of
Di cki nson becone a nenber thereof
and the District be authorized to

|l evy a tax therefor in an anount not
to exceed one mll upon all of the
taxabl e property within the city,

all pursuant to the provisions of Yes _



Nort h Dakota Century Code chapter

61-24. 27 No
In the event you do not deemthe above proposed ball ot question
sufficient, | would appreciate your propounding a suitable
bal | ot question.

Regardi ng your first question, it is our opinion that your proposed
ballot is legally sufficient, since it includes both the question of
creation of the district and authorization of a mll levy. This
opinion is based on interpretation of section 61-24.2-03 in
accordance with chapter 1-02 of the North Dakota Century Code, since
neither case law nor the minutes of the |egislative hearings provide
gui dance to answer this question.

As you indicated in your letter, section 61-24.2-03 contains the
enabl i ng | anguage for creating the West River Water Supply District
by el ecti on:

61-24. 2- 03. CREATION OF DI STRICT BY ELECTI ON - SECRETARY OF
STATE TO CERTI FY RESULT - DI STRICT TO BE CORPORATE AGENCY OF
STATE. A vote upon the question of the creation of the
district and authorization of a mll levy may be held.
(Enphasi s added) .

Anot her portion of section 61-24.2-03 provides:

If so created, the district shall be a corporate agency of this

state, a body politic and corporate with the authority to

exerci se the powers specified in this chapter, including the

power to certify a nmll levy as provided by section 61-24.2-08.
(Enphasi s added).

It seenms quite clear that the Legislative Assenbly intended the
voters to approve a single question which includes both creation of a
district and authorization of a mll levy. As you can see by the
second quoted portion of section 61-24.2-03 above, the Legislature
expressly provided that the district, if created, shall have the
power to certify a mll levy. |If the Legislature had intended the
voters to pass only on the question of creation of a district, and
not on the authority to certify a mll levy, it would have been a
simple matter to delete the phrase "and authorization of a m Il [evy"
fromthe first-quoted portion of section 61-24.2-03 above. However,
the Legi sl ature approved section 61-24.2-03 as quoted above, clearly
indicating that while the district should have the power to |levy up
to one mll if created, the voters should approve both the actua
creation of the district and the authorization of a mll |evy.
Apparently the Legislature intended that the ballot question itself
serve to notify the voters that if they vote yes they are voting for
creation of a district and authorization of a mll |levy to support
the district.

Your letter states your second question as follows:

Question No. 2



North Dakota Century Code 57-15-10.1 authorizes a city to |evy
a tax not exceeding one-half mll for the purpose of
"advertising the resources and opportunities” in the City "and
pronoting the industrial devel opnent thereof.” The City of

Di cki nson has levied such tax and has funds avail able fromthat
levy. The City desires to expend part of those funds for the
purpose of advertising the question of creation of the Wst

Ri ver Water Supply District at the forthcom ng nunicipa

el ection. The advertising expenditures woul d be for the dua
pur pose of expl aining the purpose, structure, and organization
of the proposed West River Water Supply District and, if it is
lawful to do so, to prombte a favorable vote upon such
question. The second question upon which we seek your opinion
may then be phrased as foll ows:

May a city lawfully expend funds realized fromthe |evy

aut horized by North Dakota Century Code 57-15-10.1 for the
purposes of (1) explaining the |legislation authorizing the
proposed West River Water Supply District and expl aining
the purpose and organi zati on of the proposed district, or
(2) pronoting a favorable vote for the creation of the West
Ri ver Water Supply District, or (3) for both such purposes?

You indicate in your letter that it is your opinion that funds
realized fromthe | evy authorized by section 57-15-10.1 may |lawfully
be used for appropriate advertising for both purposes stated in your
second question. Section 57-15-10.1 provides:

57-15-10.1. COUNTIES AND CI TI ES MAY LEVY FOR CERTAI N
ADVERTI SI NG PURPCSES. - The board of county comm ssioners of
any county, or the governing body of any city may annually | evy
a tax for the purpose of advertising the resources and
opportunities in the county or city as the case may be and
pronoting the industrial devel opnent thereof. Such tax shal

not exceed the anount produced by the levy of one-half mll on
a dollar of the net taxable valuation of the county or city as
the case may be

When any county or city nakes the levy provided for by this
section, the expenditure of the fund shall be under the
direction of the governing boards of such county or city. The
| evy of such one-half mll authorized by this section shall not
be subject to other mill limtations prescribed by Iaw.
(Enphasi s added) .

Under this provision the governing body of the city or county is
vested with the discretion to expend the funds and the determ nation
of the governing body would be subject to reversal by the courts only
if they have violated the statutory provisions or abused their

di scretion. The above underlined | anguage sets out the statutory
limts within which funds raised by the authorized one-half mll |evy
can be expended. First, such funds nmay be expended for "adverti sing
the resources and opportunities in the county or city as the case may
be" and/or such funds may be used for the purpose of "pronoting the

i ndustrial devel opnment thereof"”.

By letter dated June 10, 1975, the Attorney General responded to a



[ etter which queried whether section 57-15-10.1 funds coul d be
expended by either the City of Mnot or Ward County to pronote a
flood control project on the Souris River. The Attorney General's
letter states, in part:

Whet her the purpose for which the advertising funds are to be
spent in this instance would cone within the statutory
provisions is essentially a question of fact rather than a
question of law and this office does not, as noted above, have
the authority to adjudicate the facts, that being a prerogative
of the courts. However, this office on May 28, 1969, in
response to a request fromdinton R Otmar, Stutsman County
States Attorney as to whether or not the County Comn ssioners
coul d make expenditures to influence Congress to expedite the
Pi pest em Dam Proj ect concl uded:

"Political subdivisions have only such authority as the

Legi slature may grant or as nmay be necessarily inplied from
the grant. The grant in this instance is limted to
advertising resources and opportunities and to pronote

i ndustrial devel opnent thereof. The Pi pestem Dam Proj ect,
dependi ng upon the location and its potentials, mght
qual i fy under the | oose construction of the term' pronoting

the industrial devel opnent thereof.' |[If, however, the
Pi pest em Dam Proj ect does not have an i medi ate industria
devel opnent potential, it would not appear that the

af oresai d section would constitute authority for expending
tax revenues to expedite sane."

The opi nion then concluded there was serious doubt that the
proposal would constitute subject matter upon which tax noneys
coul d be expended.

W believe the sane rationale nust be applied in this instance,
and thus nmoneys fromthe advertising fund coul d not be expended
if the dam project did not have an i medi ate industria

devel opnent potenti al .

As in previous cases, whether the purpose for which the advertising
funds are to be spent would cone within the statutory provisions is
essentially a question of fact rather than a question of law and this
of fice does not have the authority to adjudicate the facts, that
being a prerogative of the courts. |In our previously quoted opinion
and letter, we expressed serious doubts that the proposal in question
woul d constitute subject matter upon which tax noneys coul d be
expended. The serious doubt was based on the fact that there did not
appear to be an inmredi ate industrial devel opnent potential resulting
fromthe subject matter. We did not offer an opinion to determne a
factual question. In this case, we are not dealing with the guestion
of industrial devel opnent. However, again we nust express
reservati ons about whet her your proposal for expenditure of section
57-15-10.1 funds woul d constitute subject matter upon which such tax
funds coul d properly be expended. Advertising to educate, persuade,
or otherwi se influence the electorate as to how they should vote on
any kind of an election would not seemto fall within the nmeaning of
either "advertising the resources and opportunities” or "pronoting
the industrial devel opnent thereof”



Hopeful ly the foregoing coments will be helpful to you.
Si ncerely,
ALLEN |. OLSON

Attorney General



