LETTER OPI NI ON
80-121

March 18, 1980 (OPI NI ON)

John E. Jacobson

Mercer County States Attorney
Mercer County Courthouse
Stanton, ND 58571

M . Jacobson:

This is in response to your letter dated January 16, 1980, wherein
you state the follow ng:

As you may know, Mercer County presently has three active coal
mnes. Only one of these coal mnes has a tipple within
fifteen mles of a non-coal-producing county. W therefore
request your opinion on the follow ng question:

Does subsection 3 of section 57-62-02 of the North Dakota
Century Code require a county with nore than one active coal
mne to distribute a portion of the severance tax received by
that county fromall the nmnes to an adjoi ning county, school
district and city when the adjoining county, school district
and city are within fifteen mles of the tipple of only one of
the active coal mnes; or should the adjoining county, school
district and city receive a portion of the severance tax from
only the coal mined at the one nine whose tipple is within
fifteen mles of that county, school district or city?

Fromny reading of this section, it appears that the coal mnes
shoul d be divided into two categories, as |isted under

subdi vi sions a and b of under subsection 3 in section 57-62-02.
The divisions of the coal mnes within the counties are those
who have a tipple within fifteen niles of another county in

whi ch no coal is mned and those which do not have any tipple
of a currently active coal mine within fifteen mles of a

non- coal - produci ng county. | would imagine that this was the
intention of the Legislature since if the non-coal -producing
county was entitled to a share of the severance tax fromall
the mines in the county it would lead to a very unfair

si tuati on.

In Mercer County, the tipple of the Consolidated Coal M ne near
Stanton, North Dakota, would be approximately fifty mles from
t he non-coal - produci ng county of Dunn.

Section 57-62-02 of the North Dakota Century Code provides for the
al |l ocati on of nobneys deposited in the coal devel oprment fund

est abl i shed by section 57-61-10 of the North Dakota Century Code.
Section 57-61-10 provides:

57-61-10. COAL DEVELOPMENT FUND ESTABLI SHED. Mbneys col | ected
by the state tax conmi ssioner pursuant to the provisions of
sections 57-61-01 through 57-61-09 shall be paid to the state



treasurer and shall be credited to a special fund in the state
treasury, to be known as the coal devel opnent fund. The nopneys
accumul ated in such fund shall be allocated as provided by | aw
and as appropriated by the legislative assenbly. (Enphasis
added) .

The noneys referred to in section 57-61-10 are collected by the state
tax comr ssioner as a result of the severance tax inposed upon coa
by section 57-61-01. Section 57-61-01 provides:

57-61-01. SEVERANCE TAX UPON COAL - | MPCSITION - COVPUTATI ON
OF INCREASES - IN LIEU OF SALES AND USE TAXES - PAYMENT TO THE
TAX COW SSI ONER. There is hereby inposed upon all coa
severed for sale or for industrial purposes by coal nines
within the state a tax in an anmpbunt to be deternined as
fol |l ows:

1. Eighty-five cents per ton of two thousand pounds »>907. 18
kil ograns!; and

2. For every four point increase in the index of whol esale
prices for all commodities prepared by the United States
department of |abor, bureau of |abor statistics, the anpunt
of the severance tax provided in subsection 1 shall be
i ncreased one cent per ton of two thousand pounds »>907.18
kil ograns!. For the purposes of this conputation, a
fractional point increase shall be disregarded if |ess that
one-hal f point and treated as one full point if one-half
point or nore. The state tax comni ssioner shall determ ne
such increases based upon increases in the whol esale price
i ndex fromthe level of such index as of June 1979 to the
| evel of such index as of Decenber 1979 and of June and
Decenber of each year thereafter, and any increases based
upon the level of the index in June shall be effective on
and after the following July first and any increases based
upon the |l evel of the index in Decenber shall be effective
on and after the followi ng January first. At no tine shal
t he anobunt of the severance tax be reduced. |If the
whol esal e price index declines, the severance tax shal
remain at the highest |evel determ ned prior to such
decline, and shall remain at such level until further
i ncreases are warranted because of further increases in the
whol esal e price index beyond the point at which the |ast
i ncrease was detern ned

Such severance tax shall be in lieu of any sales or use taxes inposed
by law. Each coal mine owner or operator shall renmt such tax for
each cal endar quarter, within thirty days after the end of each
quarter, to the state tax conm ssioner upon such reports and formnms as
the tax conmi ssioner shall deem necessary. |If the nmethod of

determ ning increases in the anount of the severance tax provided in
subsection 2 is for any reason held to be invalid, such decision
shall not affect the validity of the amount of the tax provided in
subsection 1. (Enphasis added).

The all ocation of these noneys is specifically set forth by statute
in section 57-62-02 as foll ows:



57-62-02. ALLOCATI ON OF MONEYS | N COAL DEVELOPMENT FUNDS
Moneys deposited in the coal devel opment fund shall be
apportioned quarterly by the state treasurer as foll ows:

1

Thirty-five percent shall be credited to a special fund in
the state treasury for distribution through grants by the
coal devel opnent inpact office to inpacted cities,
counties, school districts, and other taxing districts,
subj ect to appropriation by the legislative assenbly.

Fi fteen percent shall be credited to a special fund in the
state treasury to be held in trust to be adm ni stered by
the board of university and school lands for |oans to

i mpacted counties, cities, and school districts as provided
in section 57-62-03. The board of university and schoo

| ands shall have full authority to invest such funds as are
not | oaned as provided in this chapter and nmay consult with
the state investnment board as provided by law. The inconeg,
including interest paynents on |oans, from such trust shal
be deposited in the state's general fund. Loan principa
paynents shall be redeposited in the trust fund. Such
trust fund shall be perpetual and held in trust as a

repl acenent for depleted natural resources subject to the
provi sions of this chapter.

Twenty percent shall be allocated to the coal - produci ng
counties and shall be distributed anong such counties in
such proportion as the nunber of tons >metric tons! of coa
severed in each county bears to the total nunber of tons
>netric tons! of coal severed in the state during such
quarterly period. Such allocations shall be apportioned as
foll ows:

a. |If the tipple of a currently active coal mnining
operation in a county is not within fifteen mles
>24.14 kil ometers! of another county in which no coa
is mned, the revenue apportioned according to this
subsection shall be allocated as follows:

(1) Thirty percent shall be paid by the county
treasurer to the incorporated cities of the county
based upon the popul ati on of each incorporated
city according to the last official regular or
speci al federal census or the census taken in
accordance with the provisions of chapter 40-02 in
case of a city incorporated subsequent to such
census.

(2) Forty percent shall be deposited by the county
treasurer in the county general fund to be used
for general governmental purposes.

(3) Thirty percent shall be apportioned by the county
treasurer to school districts within the county on
the average daily menbership basis, as certified
to himby the county superintendent of schools.



If the tipple of a currently active coal mning
operation in a county is within fifteen nmles >24.14
kil ometers! of another county in which no coal is

m ned, the revenue apportioned according to this
subsection shall be allocated as foll ows:

(1) Thirty percent shall be paid by the county
treasurer of the coal-producing county to the
i ncorporated cities of that county and to any city
of a non-coal -produci ng county when any portion of
the city lies within fifteen mles >24.14
kil ometers! of the tipple of a currently active
coal mning operation in the coal -producing
county, based upon the popul ation of each
i ncorporated city according to the last official
regul ar or special federal census or the census
taken in accordance with the provisions of chapter
40-02 in case of a city incorporated subsequent to
such census

(2) Forty percent shall be divided by the county
treasurer of the coal - produci ng county between the
general fund of the coal-producing county and the
general fund of any non-coal -produci ng county when
any portion of the latter county lies within
fifteen mles »24.14 kilonmeters! of the tipple of
a currently active coal mining operation in the
coal - produci ng county. The non-coal - produci ng
county portion shall be based upon the ratio which
t he assessed valuation of all quarter sections of
land in that county, any portion of which lies
within fifteen mles »24.14 kiloneters! of the
tipple of a currently active coal m ning
operation, bears to the conbined assessed
val uations of all land in the coal -producing
county and the quarter sections of land in the
non-coal -produci ng county within fifteen mles
>24.14 kil ometers! of the tipple of the currently
active coal mining operation. It shall be the
duty of the county director of tax equalization of
t he coal -producing county to certify to the
treasurer of the sane county the nunber of quarter
sections of land in the non-coal - produci ng
counties which lie at least in part within fifteen
mles >24.14 ki loneters! of the tipple of a
currently active coal mining operation and their
assessed val uati ons.

(3) Thirty percent shall be apportioned by the county
treasurer of the coal -producing county to schoo
districts within that county and to schoo
di stricts in adjoining non-coal - produci ng counties
when a portion of those school districts' |and
i ncl udes any of the quarter sections of |and
certified by the director of tax equalization to
the county treasurer to be eligible to share



county funds as provided for in paragraph 2. The
county superintendent of the non-coal - producing
counties shall certify to the county treasurer of
t he coal -produci ng county the nunmber of students
actually residing on these quarter sections |ying
out si de the coal - produci ng county and each schoo
district in non-coal -produci ng counti es shal
receive a portion of the noney under this

par agr aph based upon the rati o of the nunber of
children residing on quarter sections of that
school district within the fifteen nmile >24.14
kiloneter! radius of the tipple of a currently
active coal mning operation to the total nunber
of school children fromthe coal - produci ng county
conbined with all the school children certified to
be living on quarter sections within fifteen niles
>24.14 kilometers! of the tipple of a currently
active coal nining operation in the coal-producing
county.

4. Thirty percent shall be deposited in the state's genera
fund. (Enphasis added).

The revenue to be apportioned according to subsection 3 of section
57-62-02 is twenty percent of the whole of the anpbunt accumulated in
the coal devel opnent fund established by section 57-61-10 at the tine
of the quarterly apportionnent. subparagraph (b) of subsection 3 of
section 57-62-02 refers to ". . .the revenue apportioned according to
this subsection . . . ." The "revenue" referred to is twenty percent
of the "npneys accunul ated" in the coal devel opment fund.

Subpar agraph (b) provides by law for the allocation to cities, county
governnents and school districts in both coal-produci ng and

non- coal - produci ng counties where "the tipple of a currently active
coal mning operation in a county is within fifteen mles . . . of
anot her county in which no coal is mned . . ." of twenty percent of
the amobunt accunul ated in the coal devel opnent fund at the tine of
the apportionment by the state treasurer.

Wiere the | anguage used by the legislature in a statute is clear and
free fromanbiguity, legislative intent must first be sought fromthe
| anguage of the statute. Apple Creek Township v. Gty of Bisnmarck,
271 N.W2d. 583, 585 (N.D. 1978); Mnson v. Nelson, 145 N. W2d. 892,
898 (N.D. 1966). Section 1-02-05 of the North Dakota Century Code
provi des:

1- 02-05. CONSTRUCTI ON OF UNAMBI GUOUS STATUTE. When the
wording of a statute is clear and free of all anbiguity, the
letter of it is not to be disregarded under the pretext of
pursuing its spirit.

Qur Supreme Court has stated that "A statute nust be construed as a
whole, with the view of arriving at the intent of the legislature."
Horst v. Quy, 219 N.W2d. 153, 157 (N.D. 1974). The Court has al so
affirmed the rule of interpretation established in section 1-02-02 of
the North Dakota Century Code that "In interpreting a statute words
are to be given their plain, ordinary, and commonly under st ood

nmeani ng." Weber v. State Farm 284 N.W2d. 299, 302 (N D. 1979).



From our reading of the statutes affecting the allocation of nobneys
accunmul ated in the coal developnent fund it is clear fromthe

| anguage used that the allocation provided by | aw i n subparagraph (b)
of subsection 3 of section 57-62-02 is of twenty percent of the whole
of "noneys deposited in the coal devel opnent fund" at the tinme of the
quarterly apportionment by the state treasurer. Therefore, it is our
opi nion that the allocation provided for in subparagraph (b) is to be
made fromall of the revenue received by the county fromthe state
treasurer at the tine of the quarterly apportionment. In |ight of
the rules of interpretation set forth by our Suprenme Court in the
cases cited above, the admitting of nore than one neaning to "twenty
percent” of the "noneys deposited in the coal devel opnment fund" does
not arise.

In order to give effect to the result suggested by your readi ng of
these statutes it would be necessary for the legislature to clearly
establish a separate and distinct allocation formula from an anount
ot her than that which presently exists in subparagraph (b) of
subsection 3 of section 57-62-02. The statute nentions only one
amount to be allocated under subsection 3 of section 57-62-02 and
that anount is twenty percent of the noneys deposited in the coa
devel opnent fund and received by the coal - produci ng counties. For
the allocation established by subparagraph (b) of subsection 3 to be
derived from sone anobunt |ess than twenty percent of the whole

recei ved by the coal - produci ng counties fromthe coal devel opnent
fund, it is considered that it would have been necessary for the

| egislature to have clearly stated that a | esser ambunt was to be

all ocated. The North Dakota Supreme Court has adopted the genera
principle of statutory interpretation that "mention of one thing

i mpli es exclusion of another."™ Dixon v. Kaufrman, 58 N W2d. 797
(N.D. 1953). Section 57-62-02 only nentions the allocation of twenty
percent of the whole of the anpbunt received fromthe coal devel opnent
fund. A lesser allocation requires |legislative action.

It is hoped that the foregoing will be of assistance
Si ncerely,
ALLEN |. OLSON

Attorney General



