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Dear M. Onhl hauser:

This is in response to your request for an opinion concerning Section
14 of Chapter 243 of the 1979 Session Laws. In your inquiry, you
state the follow ng:

Section 14 of Chapter 243 appropriates, fromthe state tuition
fund, "the sum of $16, 500, 000.00 or so nmuch thereof as is or
may becone available, to the public schools of this state as
provided in Section 154 of the Constitution of the State of
North Dakota and chapter 15-44, for the bienni um begi nning July
1, 1979 and endi ng June 30, 1981."

Section 154 of the Constitution and chapter 15-44 of the
N.D.C.C. provide for the apportionment of interest and incone
fromthe permanent school fund to the conmon schools of the
state. (The interest and incone constitute the "state tuition
fund" per section 15-44-01). The Constitution provides that

"if any portion of the interest or inconme aforesaid be not
expended during any year, said portion shall be added to and
becone a part of the school fund." section 15-44-03 provides
that the superintendent of public instruction "shall apportion
such fund i medi ately anpbng the several counties of the state"
and the department of accounts and purchases is to "prepare and
issue a warrant" to the state treasurer for distribution to the
county treasurers.

Prior to the Forty-sixth Legislative Assenbly, there was no
appropriation of the interest and incone fromthe state tuition
fund and distributions were nade solely pursuant to section

15- 44-03. However, the Legislature now nade a specific
appropriation of $16,500,000 or "so much thereof" as is (or may
becone) avail abl e.

It appears that there is a conflict between Section 14 of
Senate Bill 2439 and the previous distributions of the state
tuition fund under section 15-44-03. M question is, "Does
Section 14 (S.B. 2439), which was passed subsequent to section
15-44-03, make a specific nmaxi num appropriation of $16, 500, 000
or may all interest and incone in the state tuition fund be
distributed as in prior years under section 15-44-03?"

Section 153 of the Constitution of North Dakota, as anended,
provi des:



SECTION 153. Al |l proceeds of the public |lands that have
heretof ore been, or may hereafter be granted by the United
States for the support of the commpn schools in this state; al
such per centumas may be granted by the United States on the
sal e of public | ands; the proceeds of property that shall fal
to the state by escheat; all gifts, donations, or the proceeds
thereof that cone to the state for support of the common
school s, or not otherw se appropriated by the terns of the
gift, and all other property otherw se acquired for comopn
school s, shall be and remain a perpetual trust fund for the
mai nt enance of the common schools of the state. Only the
interest and incone of the fund may be expended and the
principal shall be retained and devoted to the trust purpose.
Al'l property, real or personal, received by the state from
what ever source, for any specific educational or charitable
institution, unless otherw se designated by the donor, shall be
and remain a perpetual trust fund for the creation and

mai nt enance of such institution, and nmay be conmi ngled only
with simlar funds for the sane institution. Should a gift be
made to an institution for a specific purpose, w thout
designating a trustee, such gift may be placed in the
institution's fund; provided that such a donation nmay be
expended as the ternms of the gift provide

The interest and incone of each institutional trust fund held
by the state shall, unless otherw se specified by the donor, be
appropriated by the legislative assenbly to the excl usive use
of the institution for which the funds were given

(Enphasi s added) .
Section 154 of the Constitution provides:

SECTI ON 154. The interest and inconme of this fund together
with the net proceeds of all fines for violation of state | aws
and all other sums which nay be added thereto by law, shall be
faithfully used and applied each year for the benefit of the
common school s of the state, and shall be for this purpose
apportioned among and between all the several common schoo
corporations of the state in proportion to the nunber of
children in each of school age, as may be fixed by law, and no
part of the fund shall ever be diverted, even tenporarily, from
this purpose or used for any other purpose whatever than the
mai nt enance of common schools for the equal benefit of all the
peopl e of the state; provided however, that if any portion of
the interest or incone aforesaid be not expended during any
year, said portion shall be added to and becone a part of the
school fund.

(Enphasi s added) .

The interest and income of the perpetual trust fund created by
Section 153, together with the proceeds of all fines for violation of
state laws as provided for by Section 154, are paid into the State
Treasury and constitute the "state tuition fund*. Section 15-44-01
of the North Dakota Century Code provides:



15-44-01. STATE TU TION FUND - SOURCE. The net proceeds
arising fromall fines for violation of state laws, from

| easi ng the school lands, and the interest and incone fromthe
state permanent school fund shall be paid into the state
treasury and shall constitute the state tuition fund

The proceeds of the state tuition fund are to be paid out of the
Treasury and apportioned anong the counties of the state by authority
of the Superintendent of Public Instruction as provided in section
15- 44-03:

15-44-03. CERTI FI CATE BY DEPARTMENT OF ACCOUNTS AND PURCHASES
- APPORTI ONMVENT BY SUPERI NTENDENT OF PUBLI C | NSTRUCTI ON -
WARRANT - NOTI CE TO COUNTY TREASURERS. The departnent of
accounts and purchases on or before the third Monday in
February, My, August, and Novenber in each year, shall certify
to the superintendent of public instruction the ambunt of the
state tuition fund. The superintendent shall apportion such
fund i nredi ately anong the several counties of the state in
proportion to the nunber of children of school age residing in
each as shown by the [ ast enuneration provided for by |law, and
shall certify to the departnment of accounts and purchases,
state treasurer, and to the county treasurer and county
superi nt endent of schools of each county, the anopunt
apportioned to the respective counties. |Inmediately upon
recei pt of the apportionnent fromthe superintendent of public
i nstruction, the departnent of accounts and purchases shal
prepare and issue a warrant, signed by the state auditor, upon
the state treasurer for the full anmount of the state tuition
fund apportioned to the several counties and shall deliver the
same to the state treasurer, taking his receipt therefor. The
departnent of accounts and purchases shall notify the severa
county treasurers of the ampunt due their respective counties
and that the warrant has been issued therefor. The state
treasurer, upon such warrant, shall pay the anpbunt due the
several counties to the respective county treasurers.

(Enphasi s added) .

Pursuant to section 15-44-04, the county superintendent of schools,
upon receipt of the certificate of apportionment fromthe
Superintendent of Public Instruction, " .shall apportion the state
tuition fund to the several school districts. "

As stated in your inquiry, the 1979 Legislative Assenbly, for the
first tine, nmade a specific appropriation fromthe state tuition
fund. Section 14 of Chapter 243, Session Laws 1979, provides:

SECTI ON 14. APPROPRIATION.) There is hereby appropriated out
of any noneys in the state tuition fund in the state treasury,
not otherw se appropriated, the sum of $16, 500, 000.00, or so
much thereof as is or nmay becone available, to the public
schools of this state as provided in Section 154 of the
Constitution of the state of North Dakota and chapter 15-44,
for the biennium beginning July 1, 1979, and ending June 30,
1981.



Based on the nature of your specific question, we assune that it is
anticipated that the amount of the state tuition fund during the
present bienniumw || exceed, sonmetinme before the end of the

bi ennium the anount of the appropriation contained in Section 14 of
Chapter 243. Wth that assunption, the potential exists for possible
conflict between the requirenents of Section 154 and the inplenenting
provi sions of chapter 15-44, and the linmtations of the appropriation
contained in Section 14 of Chapter 243.

It is our opinion that Section 154 of the Constitution is a specia
provi si on maki ng an appropriation each year of the full amunt of the
state tuition fund for the benefit of the conmon schools of the
state; that this constitutional appropriation is mandatory and

sel f-executing; and that it is beyond the power of the Legislature to
place limtations or restrictions on the anpbunt of the appropriation
first nmade by the Constitution. Qur reasoning for this conclusion is
based upon the authorities discussed bel ow.

The Suprenme Court has held that appropriations may be nmade by the
Constitution, and may be sel f-executing. State, ex rel. Wl ker v.
Link, 232 N.W2d. 823 (N.D. 1975); Ford Mdtor v. Baker, 300 N.W 435
(N.D. 1941); Langer v. State, 284 N W 238 (N.D. 1939); and State v.
Hall, 171 N.W 213 (N.D. 1919).

In McCarney v. Meier, 286 NW2d. 780 (N. D. 1979), the Suprene Court,
in giving interpretation to the provisions of Article 105 of the
Anendnents to the Constitution, stated that a constitutiona

provi sion should be construed to make it operative and effective and
not so as to defeat its purpose. In the case of State v. Baker, 262
N.W 183 (N. D. 1934), the Court concluded that the failure by the
Legi slature to provide funds by appropriation would not defeat the
performance of a constitutionally nandated function. |In that case,
the Court recognized the constitutional duty of the Secretary of
State, pursuant to Section 25 of the Constitution as it then

provi ded, to publish publicity panphlets regarding Initiative and
Ref er endum neasures, as constituting an appropriation to acconplish
the constitutional mandate, even though no | egislative appropriation
had been nade.

We believe the provisions of Section 154 neet the test adopted by our
Suprene Court to deternine whether they constitute an appropriation
of funds to the common schools of this state. In Menz v. Coyle, 117
N.W2d. 290 (N.D. 1962), the Court defined "appropriation" as (1) the
setting apart of a definite sum (2) for a specific purpose, (3) in
such a way that public officials can use the anount appropriated, and
no nore than the anount appropriated.

In State v. Hanson, 256 N.W 201 (N.D. 1934), the Court had occasion
to give interpretation to Section 154. It stated, at page 203:

. The Constitution (Section 154) nakes specific provision
that the interest and incone of this fund shall be apportioned
"between all the several conmon school corporations of the
state" and "if any portion of the interest or incone aforesaid
be not expended during any year, said portion shall be added to
and becone a part of the school fund."



.This interest belongs to the school fund, is payable
annual Iy, and when collected, if unexpended during that year
becones a part of the school fund and cannot be used except for
i nvest ment .

In State v. Anerada Petrol eum Corporation, 49 NW2d. 14 (N. D. 1951),
the Suprenme Court restated the rule that the Constitution of the
State is not a grant of, but a restriction on |egislative power, and
that the Legislature may enact any |aw not expressly nor
inferentially forbidden by the Constitution. |In an earlier case, our
Supreme Court held to the rule that every reasonabl e presunption is
in favor of the constitutionality of a |egislative act and that the
only test of the validity of an act passed by the Legislature is
whether it violates any of the express or inplied restrictions of the
state or federal constitutions. State, ex rel. Sathre v. Board of
Uni versity and School Lands, 262 NW 60 (N.D. 1935).

In the construction of constitutional provisions, the Suprenme Court
has | ong recogni zed that it should ascribe to the words used in the
meani ng whi ch the peopl e understand themto have when the
constitutional provision is adopted and to rely on contenporaneous
and practical constitutional constructions that have been acqui esced
in for a considerable period of tine. State, ex rel. Sanstead v.
Freed, 251 N.W2d. 898 at 905 (N.D. 1977). See, also, Cooley's
Constitutional Limtations (7th Ed.), c. 4, pp. 70-123. W have

di scovered no comrents recorded in the Debates of the First
Constitutional Convention which would aid in the interpretation of
the provisions of Section 154 to be in the nature of providing a
conti nui ng annual appropriation of the state tuition fund to the
schools. In the absence of such, it is appropriate to next consider
the history of adm nistrative and |egislative application of Section
154. W are inpressed by the history of no |egislative appropriation
havi ng been made fromthe state tuition fund to the schools from

st at ehood through the Forty-sixth Session of the Legislative
Assenbly. Fromthe provisions of Section 154, and the early statutes
i mpl enenting its provisions found in chapter 15-44 of the North
Dakota Century Code, state and |local officials charged with the duty
of maki ng apportionment of the state tuition fund, by their practice,
have | ong consi dered Section 154 to constitute a constitutiona
appropriation. This |ong standing practice has gone unchal |l enged and
did not neet with statutory conflict until the enactnment by the
Forty-sixth Legislative Assenbly of the appropriation in Section 14
of Chapter 243, Session Laws 1979

Since it is our opinion that Section 154 provides for an annua
appropriation of the ambunt contained in the state tuition fund and
that this appropriation does not require any |egislative
appropriation to render it operative, only such legislation that is
in furtherance of the purpose, or as will facilitate the operation of
Section 154, is permissible, and any |legislation which will inpair or
limt the rights granted by its provisions is not permissible. State
v. Hall, 171 NW 213 (N.D. 1918), 16 C. J.S., Const. Law, Section 48,
p. 145.

We believe that the people have clearly expressed their intention
through the provision of Section 154 that all noneys accunulated in
the state tuition fund are to be paid to the schools. Accordingly,



in the event the anobunt in the state tuition fund during the present
bi enni um shall exceed the anmpbunt appropriated by the Legislature, the
mandate of the Constitution will prevail and any limtation placed on
the constitutional appropriation nmust vyield.

We are mindful of the presunption that is given to the
constitutionality of all legislative acts. W are also aware that
only the courts nay deternine themto be otherwise. It nay,
therefore, be appropriate, under the present circunstances, that the
next Legislative Assenbly reconsider its action regarding Section 14
of Chapter 243 with a view toward renoving the limting nature of the
appropriation in light of the constitutional appropriation. Such
action would avoid a conflict between the provisions of the
Constitution and | egislative action.

It is hoped that the foregoing will be of assistance
Si ncerely,
ALLEN |. OLSON

Attorney Ceneral



