STATE OF NORTH DAKOTA

ATTORNEY GENERAL’ S OPI NI ON 98- F- 24

Dat e | ssued: August 11, 1998

Request ed by: Jim Abbott, Executive Director, North Dakota State
Board of Accountancy

- QUESTI ONS PRESENTED -
l.

Wiether it is a violation of N.D.C. C. ch. 43-02.2 for an individual
or business not licensed by the North Dakota State Board of
Accountancy to use the term “accounting” in a business nane.

Whet her the North Dakota State Board of Accountancy may take action
if an unlicensed individual or firm uses the term “accounting” in a
busi ness nane.

- ATTORNEY GENERAL’S OPI NI ONS -
l.

It is ny opinion that a person or business violates ND CC
§ 43-02.2-12(9) if +the person or business wuses the title or
designation *“accounting” in a business nane and does not hold a
permt issued under N.D.C.C. 88 43-02.2-05 or 43-02. 2-06.

When the Board of Accountancy’s investigation causes it to believe
that an unlicensed person or business has engaged, or is about to
engage, in acts or practices which constitute or will constitute a
violation of N.D.C.C. ch. 43-02.2, the Board has discretion to seek
injunctive relief pursuant to NND.C.C. § 43-02.2-13. |If the Board' s
i nvestigation causes it to believe that an unlicensed person or firm
has engaged in acts or practices which constitute a violation of
N.D.C.C. ch. 43-02, the Board has discretion to bring the information
to the attention of the appropriate | aw enforcenment officer

- ANALYSES -
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N.D.C.C. ch. 43-02.2 creates the North Dakota State Board of
Accountancy for the purpose of licensing and regulating the practice
of public accountancy, including the use of titles which are likely
to mslead the public regarding a person’s conpetence in the area of
public acountancy. N.D.C.C. § 43-02.2-01. N.D.C.C. § 43-02.2-12
makes certain acts unlawful. Subsection 9 of that section provides
in pertinent part:

A person or firm not holding a valid permt issued under
section 43-02.2-05 or 43-02.2-06 nay not assume or use any
title or designation that includes the words “accountant”,
“auditor”, or ®“accounting”, or other ternms in any manner
that inplies such person or firm holds such a permt or
has special conpetence as an accountant or auditor.

The above |anguage plainly prohibits a person or firm not holding a
permit issued under sections 43-02.2-05 or 43-02.2-06' fromusing a
title or designation that includes the word “accounting.” The North
Dakota Legislative Assenbly has apparently determ ned that the use of
the term “accounting” in a business or firm nanme could mslead the
public to believe that the firm holds a permit to practice public

account ancy. It is nmy opinion that a person or business violates
N.D.C.C. 8 43-02.2-12(9) if the person or business uses the title or
desi gnation “accounting” in a business nane and does not hold a

permt issued under N.D.C. C. 88 43-02.2-05 or 43-02.2-06.
.

N.D.C.C. 88 43-02.2-13 and 43-02.2-14 address the powers and duties
of the Board if a person or firmis involved in unlawful acts. The
powers and authority granted under N D.C.C. 88 43-02.2-13 and
43-02.2-14 apply regardl ess of whether the person or firm holds a
permt issued by the Board.?

1 N.D.CC 8§ 43-02.2-05 addresses the issuance of permts to
practice public accountancy to individuals; ND.C.C § 43-02.2-06
addresses the issuance of permts to practice public accountancy to
firmns.

2 If the individual or firmis licensed, the Board may also revoke
the individual’s or firms certificate or permt pursuant to
N.D.C.C. § 43-02.2-09.
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Pursuant to N.D.C.C. 8 43-02.2-13, if an investigation of the Board
causes the Board to believe “that any person or firm has engaged, or
is about to engage, in any acts or practices which constitute or wll
constitute a violation of this chapter, the board nmay nake
application to the appropriate court for an order enjoining such acts
or practices.” |If the Board denonstrates that the person or firm has
engaged, or is about to engage, in any acts or practices which
constitute a violation of chapt er 43-02. 2, “an injunction,
restraining order, or other appropriate order nust be granted by the
court.” NDCC 8§ 43-02.2-13. This section specifically grants the
Board authority to apply to the court for an order enjoining
violations of NND.C.C. ch. 43-02.2.

In addition to the power to seek an injunction, if the Board's
i nvestigation gives the Board “reason to believe that any person or
firm has knowi ngly engaged in acts or practices that constitute a
violation of [chapter 43-02.2], the board may bring its information
to the attention of a state’s attorney or the attorney general or

ot her appropriate |law enforcenent officer who nay cause appropriate
crimnal proceedings to be brought.” N.D.C.C. § 43-02.2-14. A
knowi ng violation of N D.C.C. 8§843-02.2-12, including the unlawf ul

use of the title or designation “accounting”, constitutes a Cass A
M sdeneanor. N.D.C.C. § 43-02. 2-14(2).

The Board’s authority to seek an injunction or provide information to
a state’s attorney is discretionary. The Board “may” apply to the
appropriate court for an order enjoining violations of N D C C
ch. 43-02.2, or it “may” bring information of such a violation to the

attention of a state’s attorney or the attorney general. The use of
the term “may” indicates that what action the Board takes, if any, is
di scretionary. Heb v. Heb, 568 NW2d 598, 602 (N D 1997);

Bl anchard v. North Dakota W rkers Conpensation Bureau, 565 N W2d
485, 489 (N.D. 1997); North Dakota Conmin on Medical Conpetency V.
Racek, 527 N.W2d 262, 268 (N.D. 1995). The Board has discretion to
seek an injunction to prohibit unlawful acts, provide information to
the appropriate state’s attorney regarding crimnal acts, do both, or
do neither.

Where an officer has been charged with a legal duty involving the
exercise of his or her judgnent and discretion, the exercise of such

judgnent and discretion will not be controlled by mandanus or
otherwi se directed by the courts regarding the nmanner in which that
di scretion should be exercised. First Am Bank and Trust Co. V.

Ellwein, 198 N.W2d 84, 106 (N. D. 1972). Where a matter has been
left to the discretion of governnment officials, the court wll not
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interfere in the absence of fraud, inproper influence, or an abuse of
di scretion. Ophaug v. Hildre, 42 N.W2d 438, 442 (N.D. 1950). An
abuse of discretion in an admnistrative agency nmay be found where
the adm nistrative agency acts unreasonably. State v. Pub. Serv.
Commin, 82 N.W2d 597, 602 (N D. 1957). Accordingly, in the absence
of fraud or inproper influence, the Board has discretion to
reasonably determne what action, if any, is warranted when its
i nvestigation causes it to believe that a person or firm has engaged,
or is about to engage, in acts or practices which constitute or wll
constitute a violation of N.D.C.C. ch. 43-02.2.

- EFFECT -
This opinion is issued pursuant to N.D.C.C. 8§ 54-12-01. It governs
the actions of public officials until such tine as the questions

presented are deci ded by the courts.

Hei di Heit kanp
ATTORNEY GENERAL

Assi sted by: Dougl as A. Bahr
Assi stant Attorney Ceneral
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