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- QUESTI ON PRESENTED -

Whether a child support obligor has nade an excess paynent hich
shoul d be returned to the obligor or forwarded to the obligee without
credit against future child support obligations when the obligor is
current with all obligations and makes a paynent a few days before
the next nonthly support obligation is due.

- ATTORNEY GENERAL'S OPI NI ON -

It is my opinion that a paynent received by a clerk of court on
behalf of a child support obligor who is current with all support
obligations is not an excess paynment which should be returned to the
obligor or forwarded to the obligee without credit against future
monthly child support obligations when that paynent is received
shortly before the next nmonthly child support obligation becomes due
and, under the circunstances, it appears reasonable to believe that
this paynment is intended to be for the current nonthly support
obligation and that the paynent does not appear intended to be a gift
to the supported child or <children or intended to build up a
substantial credit or interfere with the obligor’s duty to provide
regul ar uninterrupted i ncome on an ongoi ng, continuing basis.

- ANALYSI S -

1996 N.D. Att’'y Gen. 127 stated that funds received by a clerk of
court in excess of a child support obligor’s nmonthly child support
obligation do not affect the obligor’s current nonthly support
obligation under a court order or judgnent, and may not be applied by
the clerk to reduce or suspend anounts due wunder an incone
wi t hhol di ng order unless the excess funds elimnate any arrearages
owed by the obligor. This opinion further stated that any funds
received in excess of the obligor’s nonthly child support obligation
must be applied to reduce any child support arrears owned by the
obl i gor when the funds are received, and may otherw se be returned to
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the obligor or treated as a voluntary paynment for the immediate
benefit of the supported child or children, but that this paynent may
not be treated as a prepaynent of future nonthly child support
obl i gati ons. You have asked whether a paynment from an obligor wth
no arrears received a few days before the next date that a nonthly
support obligation is due is an excess paynent which should be
returned to the obligor or treated as a voluntary paynent for the
i medi ate benefit of the supported child or children.

1996 N.D. Att’'y Gen. 127 stated a line of reasoning denonstrating
that there is a public purpose for inposing a recurring, periodic
obligation on a child support obligor for the support of his or her
chil dren

The general rule from other jurisdictions 1is that
overpaynents may not reduce or be credited against future
court-ordered child support obligations. Harner v.
Harner, 434 N.E.2d 465, 468 (Ill. C. App. 1982); Pellar

v. Pellar, 443 N W2d 427, 430 (Mch. C. App. 1989);
Ingalls v. 1Ingalls, 888 P.2d 967, 970 (NM C. App.
1994). See generally Robert A Brazener, Annotation,
Right to Credit On Accrued Support Paynents For Tinme Child
I's In Fat her’s Cust ody O For Q her Vol unt ary
Expenditures, 47 A L.R 3d 1031, 1055-57, § 15 (1973).

[ Al ny excess paynent made [has] to be consi dered
a gratuity or at least a voluntary contribution
for the support of the children, and not a
prepaynent of future support obligations. | f
non-court approved prepaynents . . . were to be
permtted, it would be possible for a parent,

who is obligated to pay support, to build up a
substantial credit, then suddenly refuse to make
support paynments for several weeks, nonths, or

even years, thus thwarting the court’s purpose
in setting the paynents at certain specified
i nterval s, t hat of provi di ng regul ar,
uninterrupted income for the benefit of that
parent’s children, who are in the custody of
another. The regularity and continuity of court
decreed support paynents are as inmportant as the
overall dollar amount of those paynents.

Haycraft v. Haycraft, 375 N E 2d 252, 255 (Ind. C. App
1978).
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These decisions are consistent with North Dakota law. It
is clear from the statutory scheme of N.D.C.C. ch. 14-09
and the child support guidelines that <child support
obligations are conputed and required to be paid on a
nmont hly basi s. “[T]he purpose of structuring support in
ternms of periodic payments for the duration of the child' s
mnority is to ensure that the child s needs are nmet on an
ongoi ng, continuing basis.” Pellar, 443 N.W2d at 430
This statutory purpose cannot be served if overpaynents
are applied to future nonthly child support obligations.
A court will not be bound by agreenents between parents
that |limt the court’s authority to establish or nodify
child support obligations. See Smith v. Smith, 538 N W 2d
222, 226 (N.D. 1995).

1996 N.D. Op. Att’'y Gen. 127, 130-131 (footnotes omtted). Thi s
situation is not presented when a current obligor nakes a paynent a
few days before the next nonthly support obligation becones due.

Therefore, it is ny opinion that a paynent received from a child
support obligor is not an excess paynent when circunstances indicate
that the paynment was intended to neet the obligor’s next nonthly
child support obligation and where the circunstances do not indicate
that the payment was an error, a gift or voluntary paynent on behal f
of the child or children, or an attenpt by the obligor to build up a
substantial credit for the purpose of avoiding the duty to make
periodi c paynents

- EFFECT -

This opinion is issued pursuant to NND.C.C. 8§ 54-12-01. It governs
the actions of public officials until such time as the question
presented is decided by the courts.
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