LETTER OPI NI ON
97-L-90

June 20, 1997

M. Kent Reierson
Williston City Attorney
PO Box 1366

W Iliston, ND 58802-1366

Dear M. Rei erson:

Thank you for your letter asking whether a city insurance reserve
fund established under N.D.C.C § 32-12.1-08 may be used to pay
clainms arising out of a deficit incurred in the city's self-insured
health care fund.

Subsection 2 of NND.C.C. 8§ 32-12.1-08 describes the permtted uses of
a city insurance reserve fund:

Except in the case of a school district, the fund
established pursuant to this section shall be kept
separate and apart from all other funds and shall be used
only for the paynent of <clains against the politica
subdivision which have been settled or conprom sed,
judgnents rendered against the political subdivision for
injuries arising out of risks established by this chapter,
or costs incurred in the defense of clains. Paynents by a
school district for the sane purposes shall be made out of
the district's general fund as established in section 57-
15- 14. 2.

(Enphasi s added).

This office previously determned that funds segregated under
N.D.C.C. 8§832-12.1-08 may be used to purchase liability insurance

1995 N.D. Op. Att'y Gen. 96. However, a self-insurance fund created
under N.D.C.C. § 32-12.1-08 may not be used to pay premuns for
i nsurance coverage for expenses other than the clains or |osses
described in ND.C.C. 8§ 32-12.1-02(1) and (4). Letter from Attorney
CGener al Ni cholas Spaeth to Fabian Noack (Novenmber 2, 1988).
Likewise, it is nmy opinion that funds in a self-insurance fund
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created under N.D.C.C. §32-12.1-08 may not be used to pay clainms
ot her than those described in ND.C C 8§ 32-12.1-02(1) and (4).

| agree with your conclusion that contractual obligations owed by a
city to an enpl oyee under a self-insured nedical plan generally could
be considered settled clains. However, as wused in NDCC
§ 32-12.1-08, the term*“clainf has a particul ar nmeaning:

“Cainf nmeans any claim permtted by this chapter brought
against a political subdivision for an injury caused by a
political subdivision or an enployee of the politica
subdivision acting within the scope of the enployee’'s
enpl oynment or office.

N.D.C.C. 8§ 32-12.1-02(1) (Enphasis added). The term “injury” is
defined in subsection 4 of that section:

“I'njury” neans personal injury, death or property damage.
Personal injury includes sickness or disease sustained by
any person caused by a political subdivision or an
enpl oyee thereof.

Al though the definition of injury includes sickness or disease, the
injury nmust be caused by the political subdivision or one of its

enpl oyees. | understand from your letter and a conversation between
you and a nenber of ny staff that the enpl oyees’ nedical clains are
not caused by the city or another city enployee. Therefore, the

expenses owed under the city's self-insured nedical plan are not
“clains” as the termis used in ND.C C 8§ 32-12.1-08.

Because the only permitted use of a self-insurance fund created under
N.D.C.C. 8§32-12.1-08 is to cover clainms for injuries caused by a
political subdivision or its enployees, it is ny opinion that a city
may not use the fund to pay expenses arising out of a deficit in the
city's self-insured health program

Si ncerely,

Hei di Heit kanp
ATTORNEY GENERAL
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