LETTER OPI NI ON
97-L-17

February 4, 1997

Honor abl e Donna Nal ewaj a
St at e Senat or

Senat e Chambers

600 East Boul evard Avenue
Bi smarck, ND 58505

Dear Senat or Nal ewaj a:

Thank you for your letter requesting a review of NDCC
88 20.1-03-12.1 (Habitat restoration stanp required -- Use of revenue
-- No land purchases allowed) and 20.1-03-13 (Stocking and
propagation of upland ganme). Specifically, you ask what is required
by these statutes of the Ganme and Fish Departnent (Departnent) as
they relate to the stocking and propagation of pheasants. You al so
request a review of the Departnent’s expenditures under these
stat ut es.

N.D.C.C. 8§ 20.1-03-12.1 provides:

A habitat restoration stanp is required for every resident
and nonresident general gane license for which a stanmp fee
of three dollars nust be charged. The habitat restoration
stanp fee is in addition to the annual general gane
license fee charged under section 20.1-03-12. No |land may
be purchased with habitat restoration stanp noneys. Al
nmoneys generated by the habitat restoration stanmp program
including the habitat restoration stanmp print, the
interest earned on the habitat restoration stanp program
the interest earned on any unspent habitat restoration
stanp program funds, and any and all other npneys
resulting fromthe habitat restoration stanp program mnust
be placed in the habitat restoration stanp fund and are
intended to provide a fund to | ease privately owned | ands
for wldlife habitat. Not nore than ten percent of this
fund may be used for admnistrative purposes. Al'l ot her
nmoneys generated by the habitat restoration stanmp program
must be used for |ease paynents. Any noneys generated by
the habitat restoration stanp program and not expended
during a biennium nust be expended for the sane purposes
during the next bi enni um Any land needed for
reestablishing the wildlife population and habitat may be
| eased for periods up to six years, but no nore than forty
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acres [ 16.19 hectares] in any section [259.00 hectares]
of land nmay be | eased for these purposes. Hunting nay not
be prohibited on these lands. 1In those judicial districts
enconpassing the historically prinme pheasant range, as
determined by the director, fifty percent of the
expenditures within that judicial district nust be for
pheasant restoration and enhancenent.

N.D.C.C. §8 20.1-03-13 provides:

The departnent shall allocate not less than fifty thousand
dollars biennially, from noneys collected under section
20.1-03-12, to the stocking and propagation of upland
gane.

The primary objective in interpreting a statute is to ascertain and
give neaning to the intent of the Legislature. Huntley v. Timm 435
N. W2d 683, 684 (N.D. 1989). “Wen the wording of a statute is clear
and free of all anbiguity, the letter of it is not to be disregarded
under the pretext of pursuing its spirit.” ND. C C § 1-02-05.

“In interpreting a statute words are to be given their plain,
ordi nary, and conmonly understood neaning.” Wber v. State Farm 284
N.w2d 299, 302 (N.D. 1979), citing NDCC 8§ 1-02-02. If the
statutory | anguage is clear and unanbi guous, that |anguage cannot be
di sregarded under the pretext of pursuing the legislative intent
because the intent is presuned to be clear from the face of the
statute. District One Republican Committee v. District One Denocrat
Conmittee, 466 N.W2d 820, 824-25 (N.D. 1991).

N.D.C.C. 88 20.1-03-12.1 and 20.1-03-13 are clear and unambi guous.

Section 20.1-03-13 provides for an allocation of $50,000 for the
stocki ng and propagation of “upland gane” from noneys coll ected under
section 20.1-03-12 (schedule and fees for licenses and permits). The

phrase “upland ganme” is traditionally defined in the Governor’s
proclamation issued under N.D.C.C. ch. 20.1-08 to include “grouse,
Hungari an partridge, pheasants, and tree squirrels.” See Letter from

Attorney General Nicholas J. Spaeth to Dale Henegar (Septenber 1,
1992).

Technically, the phrase “upland ganme birds” is usually “an exclusive
reference to nmenbers of the famly Phasianidae: non-mgratory,
chicken-like birds including the partridge, grouse, turkey, and
quail.” Robert L. Eng, “Upland Ganme Birds,” from Ilnventory and
Monitoring of WIdlife Habitat, conpiled and edited by Allen Y.




Honor abl e Donna Nal ewaj a
February 4, 1997
Page 3

Cooperrider, Raynond J. Boyd, and Hanson R Stuart (U S. Dep't
Interior, Septenber 1986), p. 407. See also 50 CFR Part 32, 58 FR
48732, 48735 (1997) (defining “upland game hunting” to include the
hunti ng of “pheasant, partridge, grouse and turkey”). Historically,
the foll ow ng upl and gane birds have been either stocked or hunted in
North Dakota: sharp-tailed grouse, sage grouse, ruffed grouse,
pi nnated grouse (prairie chicken), pheasant, Hungarian partridge,
wild turkey, bobwhite quail, and chukar partridge. Morris D. Johnson
and Joseph Knue, Feathers fromthe Prairie, a Short Hi story of Upland
Gane Birds (N.D. Gane & Fish Dep’'t, Dale R Henegar, Conm ssioner,
1989) . Thus, “upland game birds” in North Dakota include different
species and varieties of grouse, pheasant, partridge, turkey, and
quail . However, the taking of “wld turkey” is governed by a
separate statute. N D.C. C. § 20.1-04-07.

N.D.C.C. 8§ 20.1-03-13 does not provide that the $50,000 be allocated
fromthe habitat restoration fund, but rather “from noneys collected
under section 20.1-03-12" (regular license fees). The Ofice of the
State Auditor, not the Ofice of Attorney General, is responsible for
auditing the Gane and Fish Departnent to determne whether it
complies with legislative spending directives. The State Auditor has
audited the Ganme and Fish Departnment under N.D.C.C. § 20.1-03-13 and
determned that it is in conpliance with that statute by expending
nore than $50,000 biennially for the stocking and propagation of
upl and gane. Attached is a nmenorandum from Fred Ehrhardt, CPA,
Ofice of State Auditor, to Lyle Wtham Ofice of Attorney GCeneral
(January 28, 1997), explaining the State Auditor’s findings regarding
conpliance with N.D.C.C. § 20.1-03-13.

N.D.C.C. § 20.1-03-12.1 provides that the funds collected under the
habitat restoration stanp “are intended to provide a fund to |ease

privately owned lands for wldlife habitat.” Not nore than ten
percent of this fund rmay be used for adm nistrative purposes. 1 d.
Al'l other noneys generated by the habitat restoration stanp program
must be used for “lease paynents” for wildlife habitat. 1d. In those
judicial districts enconpassing the historically prine pheasant
range, as determned by the director, fifty percent of the
expenditures within that judicial district nust be for pheasant
restoration and enhancenent. 1d. Therefore, after the director has

determ ned which judicial districts enconpass the historically prine
pheasant range, fifty percent of the |ease paynents for wldlife
habitat in that judicial district nmust be for pheasant restoration
and enhancenent. N.D.C. C. §20.1-03-12.1 specifically requires that
the noney from the habitat restoration stanp be used for *“lease
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paynments,” and does not allow the noney in the fund to be applied for
st ocki ng and propagati on of pheasants.

The State Auditor also has audited the Gane and Fi sh Departnent under
N.D.C.C. 8§ 20.1-03-12.1 and determned that it is in conpliance with
that statute. See the attached nenorandum from Fred Ehrhardt, CPA
Ofice of State Auditor, to Lyle Wtham Ofice of Attorney GCeneral
(January 28, 1997), explaining the State Auditor’s findings regarding
conpliance with NND.C.C. § 20.1-03-12. 1.

Si ncerely,

Hei di Heit kanp
ATTORNEY GENERAL

Encl osur es



