LETTER OPI NI ON
97-L-96

July 2, 1997

Honor abl e Rosemari e Myrda
Li eut enant Gover nor

State Capitol

600 East Boul evard Avenue
Bi smarck, ND 58505

Dear Lieutenant Governor Myrdal :

Thank you for your letter on behalf of the Legislative Audit and
Fi scal Review Commttee requesting an opinion concerning whether the
i ssuance of bonds by the University of North Dakota Aerospace
Foundation and a related |lease entered into by the University of
North Dakota (UND) are subject to the debt limtation provisions of
Article X, Section 13 of the North Dakota Constitution. The
Committee’s notion suggests a concern that the bond issue does not
conply with constitutional debt limtations.

Your question involves sonme difficult issues which have not been easy
to resolve. | understand and have given careful consideration to the
justifiable concern on the part of the Legislature regarding the
comm tment of public funds beyond the current biennium This area
appears ripe for legislative consideration.

Article X, Section 13 of the North Dakota Constitution establishes a
[imt on the general obligation indebtedness that may be incurred by
the state and conditions under which such debt may be incurred. The
Supreme Court of North Dakota has determined that the terns
constitutional “debt” or “indebtedness” as used in the North Dakota
Constitution do not apply to obligations that are to be paid out of
current revenues. See, e.g., Schieber v. Gty of Mhall, 268 N W
445, 449 (N.D. 1936) (the term “debt” in the state constitution is a
general obligation for which there is a pledge to pay in the future;
unless the obligation is to be satisfied out of current revenue);
Jones v. Brightwood Ind. Sch. Dist. No. 1 247 N W 884, 887 (ND
1933) (“the term ‘indebtedness’ as used in section 183 [now set forth
as N.D. Const. art. X, 8 15] neans the amount of debts less currently
collectible taxes and other funds”). Wen there is no genera
obligation of the taxing power of an entity, the debt limt does not
apply. See Schieber v Gty of Mhall, 268 NW 445, 447 (N.D. 1936).
(“*[Debt’” and ‘indebtedness’ as wused in Section 183 of the
Constitution . . . [now Art. X, 8 15], refer to pecuniary obligations
i nposed by contract, except the obligations to be satisfied out of




Honor abl e Rosemari e Myrda
July 2, 1997
Page 2

current revenue.”) A lease with a nonappropriation clause al so does
not involve the debt I|imt because the nonappropriation clause
aut horizes the governnent entity to cancel the lease if the
Legi sl ature does not appropriate sufficient funds to nmake the | ease
paynments. See Red River Human Services Found. v. North Dakota Dep’t
of Human Services, 477 N W2d 225, 227-28 (N.D. 1991). When a
| ease- purchase agreenent specifically says that it does not
constitute a general obligation of the governnment, that the
government’s taxing powers are not pledged for paynent of the |ease
paynments, and that the governnent is only liable for |ease paynents
for the current fiscal year (or period) for which it has appropriated
funds, the agreenment does not create debt as contenplated by the
constitution. See Marks v City of Mndan, 296 N.W 39, 47 (ND
1941) (“Paynent of the obligations having been provided w thout
resort to general taxation, they are not such obligations as are
contenplated by [the <constitution.]”). The duty owed to the
bondhol ders when a bond issue is a revenue obligation includes a duty
to exercise due diligence to collect sufficient revenues to pay the
| ease paynents; however, that duty does not give rise to a debt in
the constitutional sense. 1d.

Al though the cases discussing the debt Ilimt involved politica
subdi visions and not the state, the conclusion pertaining to what
constitutes “debt” for political subdivisions wunder Article X
Sections 15 and 17 is equally applicable to the state under Article
X, Section 13. See State ex rel. Lesneister v. Oson, 354 N W2d
690, 695 (N.D. 1984); State ex rel. Syvertson v. Jones, 23 N W2d 54
(N.D. 1946). Thus, a pledge by the state to pay an obligation out of
current revenues which is not a general obligation of the state and
whi ch contains a nonappropriation clause does not constitute state
debt proscribed by the constitution.

On Decenber 9, 1993, the North Dakota Board of Hi gher Education
adopted a resolution approving the issuance of bonds on its behalf.
According to information supplied by UND officials, refinancing the
1988 and 1992 leases will result in savings of $459,570 (present
value) over the term of the bonds. The savings realized over the
term of the bonds wll enable UND to postpone or reduce future
student fee increases. According to the Oficial Statenment furnished
to prospective bond purchasers, bonds in the anpbunt of $9,170,000
were issued in 1993 by the UND Aerospace Foundation (Foundation)

which is a nonprofit corporation established for the purpose of
providi ng support for UND s aerospace program The bond proceeds
were used to refinance two outstanding | eases entered into by UND as
the Lessee and the Foundation as the Lessor for various equipnent,
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including a 1988 |ease of aircraft and flight sinulators used for
pilot training and a 1992 |ease of telephone equipnent, including
switches, cabling and related equipnent. After the bonds were
i ssued, the Foundation and UND executed a new |ease, pursuant to
which UND agreed to mmke sem -annual paynments to the Foundation.
Under the terns of the |ease, upon paynment of all anounts due, title
to the equipnent will be conveyed to UND. Lease Agreenent between
the UND Aerospace Foundation and the University of North Dakota § 6.3
(Decenber 1, 1993). The Foundation al so executed a Trust |ndenture,
pursuant to which the Foundation assigned to the trustee the
Foundation’s interest in the equipnent and |ease paynents. Trust
Indenture p. 2 (Decenber 1, 1993).

The bonds are limted obligations of the Foundation, payable solely

from the |ease revenues. The Oficial Statement declares that
“Inleither the obligation of UND to pay such Rents nor the obligation
of the [Foundation] to pay the Bonds will constitute a debt of the

State of North Dakota or any agency or political subdivision of the
State of North Dakota within the nmeaning of any constitutional or

statutory provision.” See Oficial Statement, p. 2, $9,170,000 UND
Aer ospace Foundation Lease Revenue Bonds Series 1993 (Decenber 15,
1993). The revenue sources for the tel ecommunicati ons equi pnent are

student tel ephone charges and if appropriated, sone general funds and
for the aircraft equi pment, student fees.

UND's agreenment to make the Ilease paynents also includes a
nonappropriation clause, which provides that UND s obligation for
future paynents is subject to future appropriations. See Lease
Agr eenment between the UND Aerospace Foundation and the University of
North Dakota, 88 3.11 and 3.1(1) (Decenber 1, 1993). The O fici al
Statenment and the Lease entered into by UND indicate that the |ease
paynments are payable only from current revenues. The property,
taxes, or other funds of the state are not pledged to repay the bonds
and therefore the Legislature is not legally obligated to appropriate

any funds to make the | ease paynents. |If appropriations in a future
bi ennium are insufficient, the Lease is subject to term nation and
UND is not obligated to nmke additional paynents. | d. Thus the

Lease only obligates UND if there are revenues from the project
(student fees) or if the Legislature nakes an appropriation to pay
t he |ease. The Lease does not otherwise legally obligate UND, the
Legislature, or the State in the future.

The bondhol ders purchased the bonds pursuant to the terns set forth
in the bond docunents and the O ficial Statenment which provide that
UND s obligation to make the |ease paynents is subject to biennial
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appropriation by the Legislature, and that UND s obligation to nake
the | ease paynents does not constitute a debt within the neani ng of
any constitutional or statutory debt limtation provision. See
Oficial Statenent, $9,170,000 UND Aerospace Foundation Lease Revenue
Bonds Series 1993 cover page, pp. 1, 2, 3, 10, and 11 (Decenber 15,
1993).

It is my opinion that the obligations assuned by UND are not general

obligation “debt” or “indebtedness” as those ternms are used in the
constitution; therefore, the issuance of the bonds is not subject to
the constitutional debt |imtation contained in Article X Section

13. The assignnment of the paynents by the Foundation to the Trustee
does not alter this conclusion, as that assignnment does not change
UND s obligations under the Lease.

Si ncerely,

Hei di Heit kanp
ATTORNEY GENERAL

P9



