LETTER OPI NI ON
97-L-38

April 8, 1997

M . Roger Johnson
Comm ssi oner of Agriculture
600 East Boul evard Avenue
Bi smarck, ND 58505- 0020

Dear Conmm ssi oner Johnson:

Thank you for your letter inquiring about the responsibilities of the
Commi ssi oner of Agriculture (Conmm ssioner) and the North Dakota State
Board of Animal Health (Board) for enforcing l|ivestock and aninal
heal th | aws.

Your letter asks for general advice regarding the responsibilities of
t he Conmi ssioner and the Board as outlined in six separate chapters
of the North Dakota Century Code, and also asks tw specific
questi ons. While the specific questions can be addressed with sone
certainty, the remainder of your inquiry is very broad and it may be
nore appropriate to address nore specific inquiries within those
chapters as they arise. However, | wll attenpt to provide a brief
overview of how the responsibilities are outlined in those chapters.

You have asked who has the authority to hire and fire staff for the
Board, including the State Veterinarian, deputy state veterinarian,
and the administrative secretary. The appointnment of the State
Veterinarian and the deputy state veterinarian is addressed in
N.D.C.C. 8§ 36-01-05, which provides, in relevant part:

The conm ssioner shall, with the consent of the board,
appoi nt the state veterinarian and deputy state
veterinarian. . . . The commi ssioner may renove the state

veterinarian or deputy state veterinarian for cause. At
the request of the board, the conm ssioner shall deputize
persons licensed to practice veterinary nedicine in this
state as assistant state veterinarians. Deputized persons
shall serve during periods of energency and only for the
time period determ ned by the board.

This statute authorizes the Conmissioner to appoint a State
Veterinarian and a deputy state veterinarian with the consent of the
Boar d. Accordingly, the Conmm ssioner is ultimtely responsible for
hiring and appointing the State Veterinarian and deputy state
veterinari an, but only when the Board has <consented to the
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appoi ntnent(s). However, the Comm ssioner may al so renove (or fire)
the State Veterinarian or deputy state veterinarian for cause, and
does not need the Board s consent for such renoval.

VWiile ND.CC ch. 36-01 does not expressly refer to the Board s or
Conmi ssioner’s enploynment of an “administrative secretary,” certain
sections indicate that the Commi ssioner is authorized to enploy such
adm nistrative staff as my be necessary to assist the Board in
i mpl enenting and enforcing N.D.C.C. ch. 36-01. N.D.C.C. 8§ 36-01-03
provi des that the Comm ssioner shall provide clerical services to the
Board, which indicates that the Commi ssioner nmay use any staff,
equi pnent and admnistrative resources available wthin the
Departnent of Agriculture to provide the Board with the clerical
services necessary. N.D.C C 8§ 36-01-10 provides that t he
Comm ssioner may enploy officers, agents, or assistants necessary to
carry out chapter 36-01, at a conpensation to be fixed within the
l[imts of |egislative appropriations. Based on this provision, the
Commi ssi oner nmay enpl oy, and exercise any authority which is inherent
or necessary to enploynent, such as hiring, disciplining or firing,
any officer, agents, or assistants, including adm nistrative staff,
necessary to carry out chapter 36-01, within the appropriated budget
[imts.

You have al so asked when the terns of the |egislative nenbers of the
Board expire. The 1995 Supplenent to the North Dakota Century Code
provides two separate versions of NDCC § 36-01-01, which
determines the nenbership of the Board. The version which was
effective until Decenber 31, 1996, provides that the Board consists
of nine nenbers, and also provides that “[t]he chairman of the
| egislative council shall apoint two menbers for two terns of two
years, beginning August 1, 1995. One appointee nust be a nenber of
the house of representatives and one appointee mnmust be a nenber of
the senate. The appointees may not represent the same political
party.” The version which is effective Decenber 31, 1996, provides
that the Board consists of seven nenbers appointed by the Governor
and does not include the nmenbers from the House of Representatives
and Senate appointed by the chairman of the Legislative Council.
Because the version which appoints the two |egislative nenbers to the
Board was only effective until Decenber 31, 1996, and after that tine
anot her version governs the Board s nenbership, the terns of the
| egi sl ative menbers expired on Decenber 31, 1996.

A brief overview of North Dakota Century Code chs. 36-01, 36-07,
36-14, 36-14.1, 36-15 and 36-21.1 indicates that, as a genera
matter, the Board develops policies and rules for addressing anim
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health and controlling and eradicating contagious and infectious
di seases anong animals throughout the state, while the Comm ssioner
is responsible for receiving and expending funds and |icensing.
Daily activities and enforcenent actions are divided between the
Cormm ssi oner, the Board and the State Veterinarian.

For exanple, N.D.C.C. ch. 36-01 gives the Board broad authority to

protect the health of donestic animals and nontraditional |ivestock,
and to control, suppress and eradicate contagious and infectious
di seases anong such animals in the state. N.D.C.C. § 36-01-08

authorizes the Board to make adm nistrative rules to carry out the
duties and purposes of title 36. However, the |icenses authorized by
N.D.C.C. chs. 36-04, 36-05 and 36-07 are granted by the Comm ssioner.
Most inspections authorized by chapters 36-01 and 36-07 are to be
conducted by the State Veterinarian or agents of the Conm ssioner
Enforcement and inplenmentation for ND.C.C. ch. 36-21.1 are divided
bet ween the Board and the Comm ssioner, with the Board authorized to
adopt rules and establish qualifications for investigators, but the
Conmmi ssioner is authorized to proceed against person(s) for
conti nuous violations of the chapter.

This is just a sample of how sonme of the responsibilities of the

Board and the Commi ssioner are addressed in these chapters. As |
indicated above, it my be nore appropriate to address specific
guestions on a case-by-case basis. My office will certainly assist

i n addressing such issues as they ari se.

Si ncerely,

Hei di Heit kanp
ATTORNEY GENERAL
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