LETTER OPI NI ON
97-L-78

June 18, 1997

The Honor abl e Ray Hol nberg
State Senate, District 17
621 Hi gh Pl ains Court

G and Forks, ND 58201-7717

Dear Senator Hol nmberg:

Thank you for your letter asking whether a pellet gun, possessed or
used contrary to a school district weapons policy, falls with the
definition of a firearmpursuant to ND.C. C. 8§ 15-49-12(1).

The above noted section of law cites 18 U S.C. § 921 as being the
definition of the term “firearm” That section of federal |aw
defines firearm as:

[ Al ny weapon (including a starter gun) which will or
is designed to or may readily be converted to expel a
projectile by the action of an explosive; (B) the franme or
receiver of any such weapon; (C any firearm nuffler or
firearm silencer; or (D) any destructive device. Such
term does not include an antique firearm

18 U.S.C. 8 921(a)(3). The term destructive device is defined in 18
US C 8§921(a)(4) to include itenms such as bonbs, grenades, rockets,
m ssiles, or mnes or simlar devices. However, the term “expl osive”
is not defined in the relevant federal |aw section for purposes of
determ ning the source of the notive force that causes the projectile
to be expell ed.

Because N.D.C.C. 8 15-49-12(1) inports the definition from federa
law into North Dakota |law, a definition of the term “expl osive” nust
be found for purposes of North Dakota | aw.

“Wbrds and phrases nust be construed according to the context and the
rules of grammar and the approved usage of the |anguage. Technica

words and phrases and such others as have acquired a peculiar and
appropriate nmeaning in law, or as are defined by statute, nust be
construed according to such peculiar and appropriate meaning or
definition.” ND CC § 1-02-03.

In a prosecution for unlawful possession of explosives under N.D. C C
8§ 62.1-02-11, the North Dakota Suprene Court noted that because the
section violated did not itself define the term “explosives” that the
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definition nmust be found and interpreted by reference to simlar
st at ut es. State v. Johnson, 417 N.W2d 365, 369 (N.D. 1987). In
that case, the Suprenme Court relied on ND.C.C. 8§ 12.1-01-04(8) for a
definition of the term “explosive” and noted that the genera
definition of the term contained in Title 12.1 should be applied to
ascertain the meaning of the term “explosives” in section 62.1-02-11
because title 62.1 contained no definition. State v. Johnson, 417
N. W2d at 369.

As was true in Johnson, the statute here in question, ND.C C
8§ 15-49-12(1), and its federal statute reference, do not contain a

definition for the term “explosive.” Such a definition is critical
to the determ nation of whether a “pellet gun” (or a BB gun, air gun,
or CO, gun) constitutes a “firearm” Therefore, just as the court
did in Johnson, it is appropriate to refer to NDCC

§ 12.1-01-04(8) which defines “explosive” to nean:

. gunpowders, powders used for blasting, all fornms of
hi gh explosives, blasting materials, fuses (other than
el ectric circuit br eakers), det onat or s and ot her
detonating agents, snokeless powders, and any chem ca
conpounds, nmechanical mxture, or other ingredients in
such proportions, quantities, or packing that ignition by
fire, by friction, by concussion, by percussion, or by
detonation of the conpound, or naterial, or any part
t hereof may cause an expl osi on.

As | understand your question, the “pellet gun” to which you refer is
a gun that is capable of expelling a projectile, possibly a BB or
pel l et, through the use of conpressed air or conpressed CO,. The
exact nature of the gun to which you refer in your question is for
t he individual school district to determ ne on a case-by-case basis,
however, unless the pellet gun (or BB gun, or air gun, or CO gun)
propels its projectile by one of the means stated in NDCC
8§ 12.1-01-04(8), it is ny opinion that the gun in question is not a
firearmunder N.D.C.C. § 15-49-12(1).

Si ncerely,

Hei di Heit kamp
ATTORNEY GENERAL

rel/vkk
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