LETTER OPI NI ON
97-L-50

May 19, 1997

M. Sparb Collins
Executi ve Director, PERS
Box 1214

Bi smarck, ND 58502-1214

Dear M. Collins:

Thank you for vyour |letter asking whether the Public Enployees
Retirenment Systenis Board (PERS Board) has the authority to |end
money to its nenbers in a manner that would be consistent wth
I nternal Revenue Service (IRS) requirenents.

North Dakota Century Code (N.D.C.C.) § 54-52-03 establishes the PERS
Board as the governing authority of the state retirenent system The
Board’' s authority is outl i ned under N.D.C C 8§ 54-52-04.
Specifically, N.D.C.C. 8§ 54-52-04(1) provides that “[t]he board has
the powers and privileges of a corporation, including the right to
sue or be sued in its own nanme as the board.” See Letter from
Attorney General N cholas Spaeth to Alan Person (August 11, 1987).

The PERS Board has the additional authority to admnister *“other
optional enployee benefit prograns as the board deens appropriate.”

N.D.C.C. § 54-52-04(7).

A corporation’s general powers are outlined under N. D C C
§ 10-19.1-26. N.D. C. C § 10-19. 1-26(20) provides that “Ial
corporation may |end noney to, guarantee an obligation of, becone a
surety for, or otherwise financially assist persons as provided in
section 10-19.1-89.” N.D.CC 8§ 10-19.1-89(1) (enphasis added)
provi des:

A corporation may |end noney to, guarantee an obligation
of, becone a surety for, or otherwise financially assist
any person, if the transaction, or a class of transactions

to which the transaction belongs, is approved by the
affirmative vote of a nmmjority of the directors present
and:
a. Is in the usual and regular course of business
of the corporation;
b. Is with, or for the benefit of, a related
organi zation, an organization in which the
corporation has a financial i nterest, al |

organi zations with which the corporation has a
busi ness relationship, or an organization to
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which the corporation has the power to make
donati ons, any of which relationships constitute
consideration sufficient to mnmke the |oan
guar ant ee, suretyship, or ot her financia
assi stance so approved enforceable against the
cor porati on;

C. Is with, or for the benefit of, an officer or
ot her enpl oyee  of the corporation or a
subsidiary, including an officer or enployee who
is a director of the corporation or a
subsidiary, and nmay reasonably be expected, in
the judgnent of the board, to benefit the
corporation; or

d. Whet her or not any separate consideration has
been paid or promsed to the corporation has
been approved by:

(1) The holders of two-thirds of the voting
power of the shares entitled to vote which
are owned by persons other than the
i nterested person or persons; or

(2) The unaninmous affirmative vote of the
hol ders of all outstandi ng shares, whether
or not entitled to vote.

Because the PERS Board has the powers and privileges of a
corporation, including the authority to lend noney as authorized
under N.D.C.C. 88 10-19.1-26(20) and 10-19.1-89(1), it is nmy opinion
that the PERS Board has the authority to make loans from the
retirement systemof a portion of the accrued benefit that the nenber
has ear ned.

You note that such a program would have to be consistent with IRS
requirements. Those requirenents are outlined generally at 26 U S. C
88 72(p) and 4975(d). 26 U S.C. 8 72(p)(l) provides “[i]f during any
taxable year a participant or beneficiary receives (directly or
indirectly) any anobunt as a loan froma qualified enployer plan, such
amount shall be treated as having been received by such individual as
a distribution under such plan.” However, 26 U S.C. 88 72(p)(2)(A
provi des an exenption for certain loans if the |oan does not exceed
$50, 000 or a formula amount as set forth in that section. 26 U S C
8 72(p)(B) generally provides that the loan be repayable in five
years. 26 U.S.C. 8 4975(d)(l) exenpts the loan from constituting a
prohi bited transaction if the |oan

(A is avai |l abl e to al | such partici pants or
beneficiaries on a reasonably equival ent basis,
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(B) is not made available to highly conpensated enpl oyees

(within the nmeaning of section 414(q)) in an anpunt
greater than the amount nmade available to other
enpl oyees,

(O is nmde in accordance wth specific provisions
regardi ng such loans set forth in the plan,

(D) bears a reasonable rate of interest, and

(E) is adequately secured.

Adherence to the general |IRS requirements is not inconsistent with
the general provisions of NND.C.C. § 10-19.1-89. However, a question
m ght arise whether the PERS Board has the authority to provide
contractual security for the Jloan by actuarially reducing the
menber’s retirenent benefit if the |loan was not repaid. N.D.C C

§ 28-22-19(1) provides that “[a]ll pensions . . . or other benefits
paid or payable by, or anounts received as a return of contributions
and interest from a retirenent system established pursuant to state
law’ are not subject to seizure upon execution or other process.
Nonet hel ess, the PERS Board is authorized to “adjust service and nmake
any correction of nenber, retiree, or beneficiary records and
benefits after an error or inequity has been determned.” NDCZC 8§
54-52-04(12). In this regard, it would be inequitable not to
actuarially reduce a nmenber’s retirenent benefit if the nenber were
to default on repaying the portion of the accrued benefit that the
menber had borrowed. It is, therefore, ny further opinion that the
PERS Board has the authority to lend noney to its nenbers consi stent
with I RS requirenments concerning that activity.

Because Article X, section |18 of the North Dakota Constitution
provides that “neither the state nor any political subdivision
t hereof shall otherwise loan or give its credit or nmke donations to
or in aid of any individual . . . except for [the] reasonabl e support
of the poor” a question may arise whether the proposed |ending
program woul d violate this constitution Iimtation. However, it has
| ong been held that the establishnent of a state pension fund “is for
a public purpose and enterprise and within the power of the state
Legislature.” State ex rel. Haig v. Hauge, 164 N W 289, 290 (N. D

91 7). The proposed security for the loan attaches to the nenber’s
account balance which is held in trust by the PERS Board for the
benefit of the nenber. It would not, therefore, be the state that

woul d be making a loan or extending its credit, but rather the PERS
Board would administer the proposed |oan program as an optiona
enpl oyee benefit program

Si ncerely,
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