LETTER OPI NI ON
97-L-151

Sept enber 26, 1997

Ms. Sonja d app

Assistant State’s Attorney
Grand Forks County

PO Box 5607

G and Forks, ND 58206-5607

Dear Ms. Cl app:

Thank you for your letter asking whether state’'s attorneys are
required to assist the district court on behalf of spousal support
recipients. You also ask, if the state’s attorney does not have such
a duty, what action the clerk of district court should take in regard
to nonpaynent of spousal support obligations which are to be paid
through the clerk of district court’s office.

The duties of the state’s attorneys include the duty to “[a]ssist the
district court in behalf of the recipient of paynents for child
support or spousal support <conbined with child support in all
proceedings instituted to enforce conpliance with a decree or order
of the court requiring such paynents.” ND CC 8§ 11-16-01(15). In
1993, the Legislature enacted N.D.C.C. 88 14-05-25.2 and 14-06-03. 2,
whi ch provide that spousal support orders under divorce or under
separation may be enforced by any nmeans permtted under certain
sections of the Social Security Act or in the manner provided for the
enforcenent of an order for child support wunder chapter 14-09.
N.D.C.C. 88 14-05-25.2 and 14-06-03.2 were enacted to provide certain
legal renmedies to enforce orders for spousal support, including
subjecting an obligor’s social security benefits to incone
wi t hhol di ng. Hearing on H 1427 before the House Judiciary Comm,
53rd N.D. Leg. (January 26, 1993) (Statenent of Assistant Attorney
General Nordwall); Hearing on H 1427 Before the Senate Judiciary
Conm, 53rd ND Leg. (March 2, 1993) (statenent of Assistant
Attorney Ceneral Nordwall).

I have previously determ ned

that N.D.C.C. 8 14-05-25.2 [and by extension N D. C C
8§ 14-06-03.2] was enacted to permt spousal support orders
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to be enforced by the same nmeans that child support orders
are enforced under N.D.C.C. ch. 14-09. This legislation
did not create any duty upon a state’s attorney to assist
the district court in enforcing such an order under
N.D.C.C. § 11-16-01(15).

1994 N.D. Op. Att’y Gen. L-203 (August 11 letter to Mattson).
Neither aneliorating legislation nor judicial deci sions have
subsequently suggested any further expansion of the state’'s
attorney’s duty to assist the district court to include a duty to
represent persons owed spousal support alone. Therefore, | adhere to
my 1994 opi ni on.

Your second question concerns the duties of the clerk of district
court regarding income wthholding for child support, and by
extension income wthholding for spousal support wunder N.D.C C
88 14-05-25.2 and 14-06-03. 2. Those duties are found in N.D.C C
8§ 14-09-08.1 and are effective through June 30, 1999; thereafter
paynents are to be nade to the state disbursenent unit operated by
the Departnent of Human Services. 1997 N.D. Sess. Laws ch. 404,
88 12, 13, and 87. Wien a person required to nmake the paynents fails
to do so, the clerk of district court is to send the person notice of
the arrears or is to request a district judge to issue a citation for
contenpt of court on a form provided by the court. N.D. C C
8§ 14-09-08.1(3). The person required to nake paynents may be either
t he obligor or an income payor such as the obligor’s enployer.

The clerk of court has no authority or obligation to represent either
the state or an obligee of an order for child support, child support
conbined with spousal support, or spousal support, even when the
order provides for inconme wthholding through the clerk of court’s
of fice. In nmy opinion, it does not necessarily follow from the
clerk’s obligation wunder NDCC 8§ 14-09-08.1 that a state’'s
attorney nust appear on behalf of the state, the clerk, or the oblige
when an order to show cause is schedul ed. However, nothing prohibits
the clerk of court fromnotifying the obligee that paynents have not
been received and advising the obligee to obtain an attorney or to
consult the local child support enforcenment unit, if appropriate, in
addition to providing the person required to nake paynments with the
statutorily required noti ce.

Si ncerely,

Hei di Heit kanmp
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