STATE OF NORTH DAKOTA

ATTORNEY GENERAL'S OPI NI ON 97-F-13

Dat e | ssued: Decenber 10, 1997

Request ed by: Edwin WF. Dyer 111, Special Assistant Attorney
Ceneral, North Dakota State Board of Registration for
Pr of essi onal Engi neers and Land Surveyors

- QUESTI ONS PRESENTED -

Whet her a partnership, corporation, or l|limted liability conpany,
other than a professional corporation or professional I|imted
l[iability conpany, (non-professional firm is engaged in the

"practice of engineering" when it contracts wth a registered
engi neer who is not an officer or enployee of the firm to perform
engi neeri ng worKk.

Whet her the "practice of engineering”" by a registered engineer as an
agent of a non-professional firm nmust by definition be perforned
under the supervision of a "person in responsible charge"” who is also
a registered engineer and is an officer or enployee of the firm

- ATTORNEY GENERAL'S OPI NI ONS -
l.

It is ny opinion that a non-professional firmis not engaged in the
"practice of engineering” when it <contracts wth a registered
engineer to perform engineering work, as long as any agreenent
between the firmand a third party nmerely indicates that the firm has
agreed to provide, furnish or obtain the work for the third party
rather than perform the work itself and the firm does not interfere
wi th the independent professional judgnment of the registered engi neer
actual ly perform ng the work.

It is nmy opinion that a registered engineer can engage in the
"practice of engineering® as an agent of a non-professional firm
wi t hout being supervised by an officer or enployee of the firmwho is
a registered engineer, as long as no officer or enployee of the firm
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exercises "direct <control and personal supervision”

over the

engineer's work and the firm has been issued a certificate of

aut hori zati on.

- ANALYSES -

The question presented involves the practice of engineering by a
regi stered engi neer under a contract with a partnership, corporation,
or limted liability conpany, other than a professional corporation
or professional limted liability conpany (non-professional firm.
Cenerally, the firm obtains the engineering work to fulfill its

obligations to a third party under a separate contract.

The right to "practice or offer to practice professional engineering"
in North Dakota by non-professional firms is governed by N.D. C C

§ 43-19.1-27(3), which provides in relevant part:

[T]he practice of or offer to practice professiona
engi neering or land surveying as defined in this chapter,
by individual engineers or |and surveyors registered under

this chapter either through or as an officer, enployee,

or

agent of a partnership or corporation, or by a partnership

or a corporation or limted liability conpany, other than

a professional corporation or pr of essi onal [imted

liability conpany, through individual engineers or |[|and

surveyors registered under this chapter, is permtted in
this state provided:

a. Al officers, managers, enployees, and agents of such
a partnership, corporation, or Ilimted Iliability
conpany who will perform the practice of engineering
or of land surveying within this state for such
part nership, corporation, or l[imted liability
conmpany are regi stered under this chapter;

b. Each person in responsible charge of the activities
of any such partnership, corporation, or I|imted
l[iability conpany, which activities constitute the
practice of pr of essi onal engineering and |and
surveyi ng, is a professional engineer or |and

surveyor registered in this state or a person
authorized to practice professional engineering or

| and surveying as provided in this chapter;
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C. Such partnership, corporation, or limted liability
conpany has been i ssued a certificate of
aut hori zation by the board as provided by subsection
4 .
(Enphasi s added). This statute authorizes officers, enployees and

ot her agents of a non-professional firm under certain circunstances
to practice engineering on behalf of the firm even if the firmis
owned and operated by persons other than registered engi neers.

VWhet her a person is an independent contractor, agent, or enployee of
a non-professional firmis ultimtely a question of fact on which I
cannot issue an opinion. However, the relationship of the parties to
a contract is not controlled by their own characterization, but
instead is based in large part on the degree of control one party
exerci ses over the other. Fleck v. Jacques Seed Co., 445 N.W2d 649
(N.D. 1989); Restatenent (Second) of Agency, 8 2 cnt. b (1958). A
professional is generally engaged as an independent contractor, but
an independent contractor may be an agent. Rest at enment ( Second) of
Agency, 8 2 cnt. b.

N.D.C.C. 8 43-19.1-27 applies only to firnms and individuals engagi ng
or offering to engage in the "practice of engineering."

"Practice of engineering and practice of professiona
engi neering" neans any service or creative work, the
adequate performance  of which requires engineering
education, training, and experience in the application of
special knowl edge of the nmathematical, physical, and
engi neering sciences to such services or creative work
. A person nust be construed to practice or offer
to practice engineering, within the nmeaning and intent of
this chapter, . . . who holds hinmself out as able to
perform or who does perform any engineering service or
work or any other service which 1is recognized as
engi neering, for a valuable <consideration for others
including the public at large .

N.D.C.C. §43-19.1-02(7). This definition applies to the work that
is performed, not necessarily the work a person or firm has
contractually agreed to provide, furnish or obtain. Thus, before
determining whether N.D.C C 8 43-19.1-27(3) requires a firm or
individual to be registered, one mnust determ ne whether a firm or
individual is engaged in the "practice of engineering" if it enters
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into a contract requiring engineering work and subsequently obtains
the work froma registered engi neer

Courts in New York have recently addressed this question. "That a
contractor engages the services of a |licensed professional to perform
a portion of the services covered by the contract does not convert
that contract into one for the performance of those services." SKR
Design G oup v. Yonehama, Inc., 660 N Y.S. 2d 119, 122 (N. Y. App. Div.
1997), (citing Charlebois v. J.M Wller Associates, Inc., 535
N.Y.S.2d 356 (N.Y. 1988)). A Texas appellate court has reached the
same result, concluding that there is "a vast difference between a
contract to 'furnish' services and a contract to 'perform the sane

services." Seaview Hospital, Inc. v. Mdicenters of Anerica, |nc.
570 S.W2d 35, 39 (Tex App. 1978). A contract between the firm and
the third-party need not specify the professional who will perform

the work, as long as the firmitself does not agree to perform and
does not actually perform any work for which it is not registered
SKR Design Goup, 660 N Y.S 2d at 121-22. The court in Charlebois
also found it significant that the engineer actually performng the
wor k was independent from unlicensed oversight of the work by the
firm 535 N V.S 2d at 360.

These decisions and the statutes applied therein are consistent with
the North Dakota statutes quoted above regulating the "practice of
engi neering." Therefore, it is my opinion that a non-professiona
firm is not engaged in the "practice of engineering" when it
contracts with a registered engineer to perform engi neering work, as
long as any agreenent between the firm and a third party nerely
indicates that the firm has agreed to provide, furnish or obtain the
work for the third party rather than performthe work itself and the
firmdoes not interfere with the independent professional judgnent of
the registered engi neer actually perform ng the work.

Assunming a firmis performng engineering work through its officers,
enpl oyees or agents, and not sinply obtaining the work from an
i ndependent contractor exercising independent professional judgnent
as a registered engineer, the next question is whether N D.C C
8§ 43-19.1-27 requires anyone to be registered under N D C C ch.
43-19.1 in addition to the engineer actually performng the work as
an agent of the firm ND CC § 43-19.1-27(3) requires that "[e]ach
person in responsible charge" of the engineering practices of the
firmbe registered or otherwi se authorized to practice engineering in
North Dakot a. "Responsible charge" is defined in NDCC
8§ 43-19.1-02(9) to nean "direct control and personal supervision of
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engi neering or surveying work." The question presented nmainly
i nvol ves whet her, when the person performng engineering work is an
outsi de agent of the firmrather than an enpl oyee, there nust always
be an officer or enployee of the firm"in responsible charge" of the
agent and who nust necessarily also be registered as an engi neer.

First, N.D.C C § 43-19.1-27(3) does not di stingui sh  between
enpl oyees of a non-professional firm and agents of the firm who are
not enpl oyees. The relationship between enployer and enployee is
another form of principal-agent relationship. Rest at ement ( Second)
of Agency 8§ 2. Statutes are interpreted to avoid absurd or |udicrous
results. County of Stutsman v. State Historical Society, 371 N W2d
321, 325 (N.D. 1985). It would be an absurd result to conclude that
the Legislature intended to require supervision by a "person in
responsi bl e charge"” for agents who are not enployees of the firm but
not for agents who are enployees of the firm The potential for
undue interference wth an engineer's independent professional
j udgnent, and subsequent need for freedom from the control of the
firm is nmuch greater when the engineer is an enpl oyee whose actions
are subject to the direct and total control of the enployer rather
than an agent whose relationship with the firmis set by contract.
Thus, there is no basis to conclude that an officer or enployee of
the firm "in responsible charge" is required when the work is
performed by an agent who is not an enployee, but is not required
when the work is perfornmed by an enpl oyee of the firm

Second, by requiring registration of persons "in responsible charge"
of an engineer's work for a non-professional firm the Legislature
clearly intended to protect an engineer's work product from changes
or influence by a non-registered, unqualified person. However, there
is nothing in the statute suggesting that the agent nust performthe
engi neering work under the direct control or personal supervision of
an officer or enployee of the firm The statute nerely requires that
a person "in responsible charge" of the engineer, if any, nust also
be a registered engineer. Thus, unless another statute or rule of
law requires otherwise, a non-professional firmis not required to
have an officer or enployee "in responsible charge" of any registered
engi neer acting as its agent.

It may be argued that, as a general rule, an agent's authority to
perform professional services on behalf of the principal cannot be
any greater than the principal's authority to perform those services
itself. However, even if generally true, this rule does not apply to
the authority given to non-professional firme under N.D C C
8§ 43-19.1-27(3). Unlike the authority given in subsection two of
N.D.C.C. 8 43-19.1-27 for professional engineering firnms formed and
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registered to practice engineering, the entire purpose of subsection
three is to allow officers, enployees and other agents of a non-
professional firmto perform acts which the firm as principal would
ot herwi se be precl uded from perform ng

Statutes are to be interpreted to give nmeaning to every part. County
of Stutsman, 371 N.W2d at 325. It would render neaningless the
addi ti onal authority for non- pr of essi onal firme in NDCC
8§ 43-19.1-27(3) to conclude that, although not directly required to
be registered, the firm nust necessarily be registered because its
enpl oyees or other agents cannot exercise nore authority than the
firm possesses as principal. Therefore, it is ny opinion that
N.D.CC 8 43-19.1-27(3) authorizes enployees and other agents to
perform engi neering work on behalf of a firmwhich the firmitself is
not authorized to perform

In conclusion, any officer or enployee "in responsible charge" of an
agent perform ng engineering work nust also be a regi stered engi neer.
However, it is my opinion that a registered engineer can engage in
the "practice of engineering" as an agent of a non-professional firm
wi t hout being supervised by an officer or enployee of the firmwho is
a registered engineer, as long as no officer or enployee of the firm
exercises "direct control and personal supervision" over the
engineer's work and the firm has been issued a certificate of
aut hori zati on.

- EFFECT -

This opinion is issued pursuant to N.D.C.C. 8§ 54-12-01. It governs
the actions of public officials until such tine as the questions
presented are decided by the courts.

Hei di Heit kanp
ATTORNEY GENERAL

Assi sted by: James C. Flem ng
Assi stant Attorney Ceneral
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