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Decenber 3, 1996
M. J. Thomas Traynor, Jr.
Devils Lake Gty Attorney
509 5th Street
PO Box 838
Devils Lake, ND 58301-0838
Dear M. Traynor:
Thi s opinion supersedes the June 5, 1996, opinion which | issued in

response to your question regarding whether a |ocal |aw enforcenent
agency may rel ease a copy of the accident report required to be filed
pursuant to N.D.C.C. 8§ 39-08-10 and, if so, what fees should be
charged for a copy. The earlier opinion neglected to address sone
open records issues which have since been raised.

“The driver of a vehicle involved in an accident resulting in injury
to or death of any person, or property danage to an apparent extent

of at |east one thousand dollars, shall imediately give notice of

the accident to the local police departnent if the accident occurs
within a nunicipality, otherwise to the office of the county sheriff

or the state highway patrol.” N.D.C.C. § 39-08-009. Every I|aw
enforcenent officer who investigates a notor vehicle accident which
nmust be reported is required to nake and forward a witten report of

the accident to the director of the State Departnent of
Transportation. N D C C § 39-08-10.

N.D.C.C. 8 39-08-13(4) provides that the accident reports and the
information in them are not privileged or confidential, except for
that portion of the report which contains an opinion of the
investigating officer as to fault or responsibility for the accident.
“If, however, the investigating officer expresses an opinion as to
fault or responsibility for the accident, the opinion is confidential
and not open to public inspection, except as provided in subsection
5.7 N.D.C.C. § 39-08-13(4). The portion of the accident report
whi ch contains information the statute has classified as confidenti al
woul d not be subject to the open records provisions of ND C C
8§ 44-04-18.

The rel ease of a copy of the |aw enforcenent officer’s opinion in the
report regarding fault or responsibility for a notor vehicle accident
is governed by N.D.C.C. 8§ 39-08-13(5), which provides:
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Upon affirmation by a party to the accident, a party’s
| egal representative, or the insurer of any party to the
accident that the investigating officer’s opinion is
material to a determnation of liability and upon paynent
of a fee of five dollars, the director nmay rel ease a copy
of the investigating officer’s opinion to the entity
requesting the information. The request nust be made on
an appropriate form approved by the director.

Because N.D.C.C. 8§ 39-08-13(4) prohibits the release of that portion
of the accident report containing the investigating officer’s opinion
as to fault or responsibility for the accident except in accordance
with the provisions of subsection 5, it is my opinion that access to
that portion of an accident report may not be obtained fromlocal |aw
enf orcenent offices.

Subsection 4 of ND. C C 8 39-08-13 specifically states, however,
that the rest of the accident report and the information contained

therein are not privileged or to be held confidential. Consequently,
the accident report, except for the portion made confidential by
statute, is subject to the open records provisions of ND.C C

8§ 44-04-18. It is ny opinion, therefore, that the copies of accident
reports in the hands of local |aw enforcenment agencies, except for
that portion of the report which contains an investigating officer’s
opinion as to fault or responsibility for the accident, are open
records subject to subsection 2 of N.D.C.C. 8§ 44-04-18. Therefore

if a copy is requested from a |local |aw enforcenment agency which has
the report or a copy of it, the agency nust provide a copy at a
reasonabl e fee for making the copy.

N.D.C.C. 8 39-08-13(6) provides that the director of the Departnent
of Transportation may furnish any person a copy of the investigating
of ficer’s accident report that does not disclose the opinion of the
reporting officer if the report shows that the accident is one for
which a report was required to be filed under N.D.C. C. § 39-08-09
upon paynment of a $2 fee. Generally, when a fee is set by statute
for a copy of a specific docunent, that fee would control under the
rule of statutory construction which states that when there is a
conflict between a general statute and a specific statute, the
specific statute wll control. Here, however, the fee set in
N.D.C.C. 8§ 39-08-13(6) for copies of that portion of an accident
report which does not contain an investigating officer’s opinion is,
by its ternms, the fee which the Departnent of Transportation may
charge. Therefore, it is nmy opinion that the general fee established
under the guidelines of N.D.CC. §844-04-18 (a reasonable fee for
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maki ng the copy) would govern the fees charged by an entity other
than the Departnent of Transportation for a copy of the accident
report (excluding that portion of the report which contains an
i nvestigating officer’s opinion).

It should be noted that accident reports are sonetines required to be
filed by persons other than l|law enforcenment officials. However,
those reports are generally nmade confidential by statute and
therefore would not fall wunder the open records provisions of
N.D.C.C. § 44-04-18. For instance, all accident reports nmnade by
persons involved in accidents or by garages are confidential pursuant
to NND.C.C. 8 39-08-14. Likew se, although a city, by ordinance, may
“require that the driver of a vehicle involved in an accident shall
file wwith a designated city departnent a report of such accident or a
copy of any report herein required to be filed with the [ Departnent
of Transportation]”, any such reports are confidential pursuant to
N.D.C.C. 8 39-08-16 and are subject to NND.C.C. 8§ 39-08-14. ND.CC
§ 39-08- 16.

Si ncerely,

Hei di Heit kanp
ATTORNEY GENERAL
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